MINUTES OF THE

SANTA FE COUNTY

ETHICS BOARD MEETING

Santa Fe, New Mexico
April 24, 2014

This meeting of the Santa Fe County Ethics Board was convened by Chair

Estevan Baca, on the above-cited date at approximately 3:00 p.m. in the Santa Fe County
Chambers, County Administration Building, Santa Fe, New Mexico.

IIL.

Roll call indicated the presence of a quorum as follows:

Members Present: Member(s) Excused:
Estevan Baca, Chair None

Bill Heimbach, Vice Chair

William Peyton George

Carol Thompson

Adair Waldenberg

Others Present:
Willie Brown, Assistant County Attorney
Lisa Katonak, Manager’s Office

Approval of Agenda

Ms. Waldenberg moved to approve the agenda as published. Her motion was

seconded by Mr. Heimbach and passed by unanimous [5-0] voice vote.

Iv.

Approval of Minutes: March 13, 2014

Mr. Heimbach referred to page 7 and his suggestion for correcting the complaint

form. He wished it to read “the activity complained about.”

On page 4, paragraph 9, Mr. Brown stated it should say Assistant County Attorney

rather than Assistant County Manager. On page 5 “Governmental Code of Conduct”
should read “Governmental Conduct Act” in two places on that page.
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Ms. Waldenberg noted that on the first page it should read “Mr. Baca moved to
approve the minutes, rather than the agenda. She said her first sentence in the verbatim
portion is incomplete. She probably intended to say, “Do you want to comment?”

A discussion ensued about the reason for having that part of the minutes regarding
appointment of board members in verbatim format. Ms. Katonak said she and Mr. Aaboe
asked for verbatim in order to capture the information in preparation for rewriting the
ordinance.

Ms. Waldenberg moved to change that part of the minutes to summary. Mr.
Heimbach seconded and the motion passed unanimously.

Ms. Waldenberg moved to approve the minutes as amended. Mr. Heimbach seconded
and the minutes were approved 4-0 with Mr. George abstaining.

Ms. Thompson recommended that the minutes be reapproved at the next meeting
when the summary is available and so moved. Chairman Baca seconded and the motion
carried 3-1 with Ms. Waldenberg voting against and Mr. George abstaining.

Noting that the minutes should be available for public review within ten days of
approval, Mr. Brown suggested publishing them as is and reconsidering them at the next
meeting with the changes in place.

V. Review, Discussion and Approval of Recommended Amendments to the
Board of County Commissioners to amend the Santa Fe County Code of
Conduct Ordinance

Ms. Waldenberg asked if there was input from the incoming County Attorney on
the changes and whether these changes had been discussed with the board.

Mr. Brown stated the new County Attorney is not yet on board. The County
Manager had asked Steve Ross, the previous County Attorney to look over the proposed
changes. He subsequently went to Europe and then resigned. The changes in red on this
document [Exhibit 1] are from Mr. Ross, Deputy County Attorney Rachel Brown and
himself. He did not know if the County Manager had reviewed the changes and he has
not discussed them with the Ethics Board. He did not know if Ms. Salazar from HR has
seen the changes but she does have a copy. Ms. Katonak said it was circulated to Ms.
Miller and the two assistant County Managers.

Chairman Baca asked about a previous reference to problems with
constitutionality and weather those issues had been addressed. Mr. Brown said there were
legal and First Amendment issues that he felt had been addressed.

Ms. Waldenberg noted that the Supreme Court recently lifted the campaign
contribution ceiling and said the ordinance still has a $2,300 limit. Mr. Brown said that is



still legal; the Supreme Court decision dealt with federal provisions; not state law, so the
$2,300 limit is still valid.

Addressing the latest draft, Mr. Brown said the staff changes, shown in red, }gg‘i
include both minor changes and substantive changes that the committee may not agree ™
with. On the first page the statement describing the contents of the ordinance is more -

detailed and explicative. Also on that page are minor language changes. lﬁ

On page 2, the County Attorney changed the travel expense limitation from $25 to iy
$50 since even a trip to Albuquerque could cost more than $25. The statement beginning "

“Anything of value...” was deemed too substantive and should be in a different section, :}"g
not definitions. 5
i

In Section 4. B. vi, Ms. Waldenberg asked about the phrase “serving in a political Hi
capacity” which she found too exclusive. Mr. Brown suggested that it should read b
“official capacity.” ugg}

Page 3 amplifies the definition of “Candidate” and subsection I adds a definition h;‘
of the CCEOQ. The definition of “Family” includes reference to third degree and Mr. ",
Brown showed a chart showing consanguinity relationships. He said siblings and cousins m
are included in that definition. Ms. Waldenberg recommended those groups be bt

specifically cited. T

Page 4, under “Financial Interest”, “in joint or concurrent ownership” was added.
Ms. Waldenberg asked for a definition of concurrent. Mr. Brown said joint and
concurrent are essentially the same thing. Ms. Waldenberg said she had a problem with
narrowing the definition in that way. Mr. Brown indicated without that provision it is
overreaching. The standard should be if there is potential gain. New Mexico laws allow
separate ownership between spouses. If the property is not jointly owned it does not have
to be declared. Ms. Waldenberg expressed the view that anything that could potentially
influence you should be declared. Chairman Baca pointed out that as it stands currently,
the disclosure forms requires divulgence of financial interests of minor children or a
spouse, and changes need to be updated.

Turning to the definition of “Party” Mr. Brown said Mr. Ross changed references
throughout the ordinance to instances only where someone is named in an ethics
complaint is called the party. “Political action” is not used in the code and is therefore
stricken.

Page 5 clarifies non-partisanship and expectations regarding avoidance of
impropriety. The last lines of 7. C that have been stricken refer to how you measure what
creates a reasonable inference of an office being used for private gain, which is very
subjective, according to Mr. Brown, and is aspirational.

Page 6 has some minor tightening of language. Section 9 now also includes the
word “Disclosure” and references a prior section.
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On page 7, B, C, D and E have been moved to Section 11, Prohibited Activities.
The new subsection B treats how does one know if someone is doing business with the
County and would impose a duty to document information in writing. Discussion ensued
about where the documentation was to reside and what constitutes an official document.
Mr. Brown said it would seem that the person receiving the gift should do the
documenting. Ms. Waldenberg said that should be made more specific. Mr. Brown
stated. “I don’t think it has to be the kind of public record that we index and file with the
County or record with the Clerk.” Mr. Heimbach indicated the language should make
clear where the documentation is to be kept. Ms. Thompson mentioned the case of a City
Councilor who had done business with a company potentially involving a conflict of
interest. She asked where would it have been disclosed. Chairman Baca said he
understood not wanting to create a burden of paperwork, but this would be creating a
record. He suggested changing the language so it doesn’t create an undue hardship but
maintains the intent.

Page 8 brings in the language moved from the previous page. Section 12 now
includes a reference to the Whistleblower Protection Act.

Referring to Section 13 B, “shall” report to law enforcement is changed to “is
encouraged to.” Ms. Waldenberg stated she would prefer “should” or “strongly
encouraged.” Mr. Brown noted “you can’t make somebody call the cops...it’s a moral
choice.” Turning to 14 C. the stricken language was somewhat contradictory in allowing
exceptions. Likewise, language was stricken from 15 A since it was deemed to wishy
washy.

Ms. Waldenberg asked if the County reminded employees and officials of what
they can and cannot due as the election approaches. Mr. Brown said that does occur and a
flyer is contemplated.

Page 10, 15 B and C, “Candidate” is stricken as being not the focus of the intent,
and language is clarified in C as to what is a facility.

Political Activity is treated in Section 18, and “elected official, appointed official,
employee or volunteer” is stricken since this section refers to candidates of all kinds. 18
C. contains clarifying language. Subsections G, H and I are replaced by the new G that
consolidates those restrictions.

Page 15 deals with complaints before the Ethics Board and prohibits members
from submitting complaints. Mr. Brown said a member submitting a complaint would
turn into an advocate and would have to recuse him or herself, thereby diminishing the
size of the sitting board. Chairman Baca said that was also true in any case of conflict of
interest. He asked what would occur if a member should witness a violation. Ms.
Waldenberg said board members feel an obligation to report violations. “If we don’t, who
does? She added it was this committee that recommended increasing the membership on



the board from three to five. Chairman Baca agreed. Mr. Brown said they were acting as
a tribunal, not advocates.

In 24 C, staff recommended striking receiving unsworn complaints. Mr. Brown b
stated this was to avoid libel liability and potentially ruining someone’s career through i
unfounded allegations. The Legal Department saves all documents for a reasonable
period of time pursuant to the retention schedule, after which they are destroyed. "ﬂt
Chairman Baca understood such complaints were not to be discussed. Ms. Waldenberg i

said if the provision is struck a complainant who had a reasonable expectation that their b
complaint would be heard by the Ethics Board would be disappointed in that expectation. oy
“Something that is addressed to the board needs to be received by the board.” She iy
disagreed with staff interceding. Fear of retaliation has a dampening effect. Mr. Brown :wﬁ
asked what the point was of getting unsworn complaints if you can’t act on them. Ms. gﬁ
Waldenberg pointed out the value was if they received ten complaints on the same thing ﬁ}
that would be important to know. Chairman Baca said letters addressed to the committee t
should come to the committee. grggi
Page 17 uses the word “respondent” to clarify intent. Discussion ensued regarding "
dismissal of charges and hearing procedures, specifically whether a complaint can be '533
dismissed by this board without notification to the respondent and complainant. m
{hastie
On page 18, Subsection 7, language is deleted that is featured elsewhere in the T
document.

Page 19, part of Subsection B was moved to J where it is more appropriate. The
reporting to the BCC was changed from quarterly to biannually.

Language on page 21 regarding retaliation was changed to make it less verbose.

Staff included “immediate” in 28. B. 1. b before family and there was a
suggestion to remove b since it is covered in Subsection a. A comma was added after
“ongoing relationship” in a. “Party” was clarified in B. 4 and 5.

On page 23 Subsection 6 was added to make the importance of recusal abundantly
clear. 30. A. 4 puts employees on notice that sanctions apply to them if there are

violations to the handbook, even though they are not in the purview of the Ethics Board.

XI. Matters from the Board

Mr. Heimbach pointed out that the last set of Ethics Board meeting minutes
available on the County website was from October. Ms. Katonak said a change was
needed on the signature page and as soon as that was made the January minutes could be
posted.

The calendar for action on the ordinance was reviewed and the Board scheduled
its next meeting May 12% at 2:00 pm.
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XII. Matters from the Public
None were presented.
XIII. Matters from Staff
None were presented.
XIV. Adjournment

Upon motion by Ms. Waldenberg and second by Ms. Thompson, Chair Baca
declared this meeting adjourned at 5:05 p.m.
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Approved by:

e

Estevan Baca, Chair
Santa Fe County Board of Ethics
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