Phone:

Espanola 505-753-2105
Cuba 575-289-3941
Jemez Springs  575-899-3550

€lectric Cooperative, Inc
P.O. Box 128, €spanola, New Mexico 87532

March 6, 2013

Katherine Miller, County Manager
County of Santa Fe
Post Office Box 276
Santa Fe, New Mexico 87504-0276

Re:  Jemez Mountains Electric Cooperative, Inc.
Rate Riders 4, 5 and 6

Dear Ms. Miller:

bam writing in response to your letter of March 4, 2013 regarding Rate Riders 4,5, and 6
which were noticed as part of the rate filing Jemez Mountains Electric Cooperative {(JMEC)
intended to make on March 4, 2013.

Let me first inform you that our Board of Trustees decided to defer the filing of Rate
Riders 4 {Pueblo de San lldefonso) and 5 {Pueblo of Nambe) temporarily pending additional
discussions with those Pueblos. If the Pueblos are willing to enter into further negotiations, we
intend to explore whether we can agree on means to soften the impact of recovery of the costs
of the local component of the associated right-of-way costs from customers located within the
external boundaries of the each Pueblo. Rate Rider 6 {Pueblo of Pojoaque) and First Revised
Rate Rider 2 for recovery of the system component of the Pojoaque right-of-way costs were
filed on March 5, 2013,

The postponement of the filing of Rate Riders 4 and 5, and the associated revisions to
Rate Rider 2 for recovery of the system components of the right-of-way costs for each Pueblo
will require JMEC to republish notice in the enchantment when we intend to proceed with the
filings. The May issue will likely be the earliest date we can republish, meaning that the rate
riders would not be filed until early June.

I also want to correct a misunderstanding apparent in your letter. You state that one of
the County’s primary concerns is “whether the cost of the Rights-of-Way is properly born solely
by the customers within the exterior boundaries of the pueblo.” You then note correctly that
the prior rate rider imposed an obligation on the entire customer base for certain portions of
the cost of rights of way from Ohkay Owingeh Pueblo, As | will explain in more detail below,
Rate Riders 4, 5, and 6 are designed to recover only the local components of the right-of-way
costs for each Pueble. Revisions to Rate Rider 2 are also proposed to recover the system
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components of the right-of-way costs for each Pueblo. Thus, the proposed filings followed the
same principles approved by the Public Regulation Commission {PRC) for recovery of the cost of
rights of way from Ohkay Owingeh Pueblo.

In response to the information requested in your letter and to help respond to your
questions, | am enclosing the following documents:

1. Copies of the Certification of Stipulation and Stipulation in PRC Case No. 12-
00020-UT. These documents explain the principles and methodology applied in
designing rates to recover the cost of rights of way from Ohkay Owingeh Pueblo.

2, A copy of JMEC's Rate 19, which sets up the principles and methodology for
recovering costs of rights of way obtained on Native American lands.

3. Copies of maps showing the location of JMEC's facilities on the Pueblos of San
lldefonso, Nambe and Pojoaque. These maps show the facilities designated as
“System” in blue and the facilities designated as “Local” in red. The table at the
bottom of each map shows the associated right-of-way miles and acreage within
the System and Local classifications and the percentage of total rights of way in
each classification.

4. Copies of Exhibit A to First Revised Rate Rider 2 and Rate Rider 6 as filed on
March 5, 2012,

5. Copies of Exhibit A to Rate Riders 4 and 5 as proposed but not yet filed along
with Exhibit A to the associated revisions to Rate Rider 2. Exhibit A to each rate
rider is a table showing, among other things, the annual costs to be recovered
under the applicable rate rider for the life of the related rights of way, the annual
sales in kilowatt hours {(kWh) over which recovery of the cost would be
apportioned, the resulting charge per kWh, and the additional cost for the
applicable average monthly consumption by residential customers to whom the
charge applies.

In Case No. 12-00020-UT the Commission approved a Stipulation among JMEC,
Commission Staff and Ohkay Owingeh establishing principles and methodology for recovery of
costs of rights of way on Native American lands and specifically the cost of JIMEC's rights of way
from Ohkay Owingeh. Rate 19, which was part of the Stipulation, establishes the general
principles and methodology for recovering the costs, Rate Rider 2, which is applicable to all of
JMEC’s customers provides for recovery of the system component of the costs, and separate
rate riders for recovery of the local component of the costs. Rate Rider 3 was designed for
recovery of the local component of the cost of the Ohkay Owingeh rights of way. The
Stipulation also acknowledges the Commission’s ongoing right and authority to review and
modify Rate 19 in connection with its review of future rate riders filed pursuant to Rate 19, with
the proviso that such future modifications would not affect previously approved rate riders,
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Under the Stipulation and Rate 19, Ohkay Owingeh rights of way are divided into two
categories. “System Rights of Way” include rights of way for facilities which are necessary for
or predominantly support service to customers located outside the outer boundaries of the
applicable Pueblo. “Local Rights of Way” include rights of way for facilities which are necessary
for or otherwise predominantly support service to customers located within the outer
boundaries of the applicable Pueblo. The costs of the rights of way are then allocated between
the two categories based on the surface area of the rights of way in each category, and rate
factors are developed to recover costs of System Rights of Way from all customers and costs of
Local Rights of Way from customers served within the boundaries of the applicable Pueblo,
including customers on private lands within the boundaries. [ would also note that in PRC Case
No. 12-00019-UT, the Hearing Examiner recently recommended approval of a rate very similar
to JMEC’s Rate 19 for Continental Divide Electric Cooperative providing for recovery of their
costs of rights of way on Native American lands. That recommendation is currently pending
before the PRC,

By referring to the facilities maps for San Ildefonso, Nambe and Pojoaque, you can see
the allocation of rights of way on each Pueblo between system and local. In general and absent
special circumstances, JMEC considers rights of way for transmission lines and substations as
System Rights of Way and rights of way for distribution lines as Local Rights of Way. For San
lldefonso, 39.07% of the rights of way are classified as System and 60.93% are Local; for Nambe
48.85% are System and 51.15% are Local; and for Pojoaque 71.15% are System and 28.85% are
Local. In comparison, for Ohkay Owingeh 47.6% of the rights of way were classified as System
and 52.4% as Local.

By referring to Exhibit A to each of Rate Riders 4, 5, and 6, you can see the derivation of
the Local rate factors for customers within the boundaries of each Pueblo, including customers
on private lands within those boundaries. Exhibit A to Rate Rider 2 shows the derivation of the
System rate factor. The exhibits include projections of the rate factors for the remaining lives
of the applicable rights of way, As noted in the exhibits for Rate Riders 4, 5 and 6, Local
customers are subject to both the applicable Local rate rider and Rate Rider 2. The following
table summarizes the initial rate factors for each Pueblo:

2012 Local Sales System Charge / kWh Local Charge / kwh
{(kWh)
Ohkay Owingeh 30,152,222 (2011) | $ 0.000400 50.00727
San lldefonso 11,429,383 $0.001093 $ 0.055783
Nambe 7,081,528 S 0.000666 $0.036825
Pojoaque 46,733,586 S 0.000935 $ 0.003035
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Both the system and loca! charges are flat charges per kwh for al! metered consumption by all
customer classes. Thus, the impact of these charges at any given level of consumption would
be the same for any rate classification. In response to your question, there are approximately
1,219 metered customer locations within the boundaries of San lldefonso, 852 metered
customer locations within the boundaries of Nambe, and 1,816 metered customer locations
within the boundaries of Pojoaque. There are currently approximately 2,789 metered customer
locations within the boundaries of Ohkay Owingeh. JMEC currently serves a total of
approximately 31,178 metered customer locations.

JMEC is quite sensitive to the concerns you expressed with the amounts of the proposed
rates, particularly the local rates under the San lidefonso and Nambe rate riders. Recovery of-
the costs of rights of way purchased from Native American Pueblos and tribes poses very
difficult challenges. As you probably know from the County’s experiences, the Pueblos have no
obligation to consent to rights of way, and JMEC has no authority to condemn rights of way.
Thus, the Pueblos are essentially in a position to dictate the price and other terms on which
they will grant rights of way. Moreover, where rights of way have expired, JMEC is subject to
potentially significant damages and penalties for trespass during the periods it is occupying
Pueblo fands without valid rights of way. The cost of rights of way on Pueblo lands thus tends
to be far greater than the cost of rights of way on private lands, much of which IMEC obtains
without cost.

When you examine the facilities maps for Nambe and Pojoaque, you will see that for the
most part the distribution systems within the Pueblo boundaries provide little, if any, benefit to
customers outside those boundaries. One of the principles underlying the Rate 19
methodology is that rates should align appropriately with cost causation. Recovering the cost
of rights of way needed to serve customers within Pueblo boundaries from those customers is
consistent with that principle. JMEC and PRC Staff also hope that allocating costs in this
manner provides a signal to the Pueblos that high right-of-way charges wiil adversely affect
service rates to their members and thus help to control those costs, Charging ali customers for
the cost of rights of way needed to serve customers within Pueblo boundaries defeats both of
these objectives. In contrast, the Rate 19 methodology is analogous in many respects to the
treatment of local government franchise fees imposed for the use of public ways within
municipalities and counties. By state statute, utilities must recover these fees from only those
customers located within the boundaries of the local government authority and cannot spread
them over their entire customer base.

In the cases of San lldefonso and Nambe and as shown by the tabie above, the local rate
factors are particularly adversely impacted by the low levels of sales within the Pueblo
boundaries. Both Ohkay Owingeh and Pojoaque benefit by having high volume users, such as
casinos and hotels, within their boundaries to spread the local costs over much greater sales
volumes. San lldefonso and Nambe lack these kinds of sales loads, and consequently the local
right-of-way cost per kwWh is much higher.
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JMEC anticipated that the San Ildefonso and Nambe rate riders would likely be
protested. JMEC also anticipated that the Commission would appoint a mediator to assist in
seeking a negotiated resolution to the protests and looked forward to participating
meaningfully in mediation. IMEC is therefore willing to work constructively with the County
and other stakeholders to develop a resolution to these difficult challenges that equitably treats
all of IMEC’s customners and members.

| hope that | have addressed your questions. Please fee! free to contact me regarding
further discussions of these issues.

Sincerely,

Rose Marie Law, Acting General Manager



BEFORE THE NEW MEXICOQ PUBLIC REGULATION COMMISSION

IN THE MATTER OF JEMEZ MOUNTAINS
ELECTRIC COOPERATIVE’S ADVICE NOTICE
NO. 59

Case No. 12-00020-UT
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CERTIFICATION OF STIPULATION

Carolyn R. Glick, Hearing Examiner for the New Mexico Public Regulation
Commission (“Commission”), submits this Certification of Stipulation to the Commission
pursuant to 1.2.2.20(B)(5)(b) NMAC. The Hearing Examiner recommends that the
Comumission adopt the following Statement of the Case, Discussion, Findings of Fact,
Conclusions of Law and Decretal Paragraphs in its Final Order.

L Statement of the Case

On January 5, 2012, Jemez Mountains Electric Cooperative, Inc. (“JMEC”) filed its
Advice Notice No. 59 with the Commission, proposing Original Rate No. 19 — Access Cost
Recovery — and Original Rate Rider No. 2 — 2011-2012 Ohkay Owingeh Pueblo Rate
Rider, Original Rate No. 19 established a mechanism for JMEC to recover costs incurred
due to a requirement that JMEC make payments to local governments for access expenses.
Through Original Rate No. 19, JMEC proposed to recover access expenses from “local
consumers,” who JMEC defined as “any consumer of the Cooperative that receives electric
service from the Cooperative at a location within the jurisdictional boundaries of a Local
Government that has required payment for access within those boundaries.” Under
Original Rate Rider No. 2, JMEC proposed to recover access expenses payable to Ohkay
Owingeh Pueblo (“Ohkay Owingeh” or “the Pueblo”) through a monthly rate applicable to

locat consumers receiving service within the jurisdictional boundaries of Ohkay Owingeh.



On January 25, 2012, Ohkay Owingeh Pueblo, Ohkay Owingeh Businesses, Ohkay
Owingeh Casino and Ohkay Owingeh Residents filed a pfotest of Advice Notice No. 59,

On February 1, 2012, Bobby and Prescilla Garcia filed a protest of Advice Notice No,
59.

Under § 62-8-7(G) of the New Mexico Public Utility Act (“PUA"), new rates proposed
by a rural electric cooperative generally become effective without a hearing. However,
upon the filing of a protest signed by the lesser of 1% of or 25 members of a customer rate
class of the rural electric cooperative and if the Commission finds just cause for reviewing
the proposed rates, the Commission shall suspend the rates and conduct a hearing
concerning the reasonableness of the proposed rates.

On February 2, 2012, the Commission issued an Order Suspending Advice Notice,
which ordered that the “entirety of JMEC’s Advice Notice #59 is hereby suspended until
further order of the Commission,” The Commission’s Order notAed that, at the Commission’s
February 2, 2012 Open Meeting, IMEC waived its right to challenge any of the protests in
order to move the case forward, but reserved the right to challenge the protests at a later
time. Order Suspending Advice Notice, § 6. The Commission reserved ruling on the
validity of any of the protests. Id, T 7. The Commission designated the undersigned to
preside over the case. Id,, T C.

On February 6, 2012, Billy and Diana Baum filed a protest to Advice Notice No, 59.

Also on February 6, 2012, the Hearing Examiner issued an Order scheduling a pre-
hearing conference on February 22, 2012,

On Kebruary 23, 2012, the Hearing Examiner issned a Procedural Order which,
among other things, (i) ordered JMEC to mail or e-mail the Notice attached to the
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Procedural Order to its customers and publish it in the Albuquerque Journal; (ii) set a March
16, 2012 deadline for filing motions for leave to intervene; (iii) appointed William
Herrmann és mediator; and (iv) scheduled a mediation on March 19, 2012.

Motions for leave to intervene were filed by over eighty persons.

On March 14, 2012, JMEC filed a Certificate of Compliance indicating that the Notice
was mailed to JMEC’s customers on February 29, 2012, and was published in the
Albugquerque Journal on March 2, 2012,

On April 2, 2012, the Hearing Examiner issued an Order Scheduling Second
Prehearing Conference. In this Order, the Hearing Examiner stated that she had been
informed that some of the parties in this case had reached a tentative settlement. The
Order scheduled a pre-hearing conference on April 16, 2012, to set a procedural schedule
to consider whether the set't]ement Is just and reasonable. The Order required IMEC to file
any settlement agreement by April 16, 2012,

On April 16, 2012, the Hearing Examiner issued a Second Procedural Order which,
among other things, (i) granted JMEC an extension of time until April 23, 2012, to file a
settlement stipulation; (i) set an April 30, 2012, deadline for filing statements in
opposition to the stipulation; (ifi) required each signatory to the stipulation to file Direct
Testimony in support of the stipulation on or before May 15, 2012; (iv) set a May 29, 2012,
deadline for filing testimony in opposition to the stipulation; (v) set a June 7, 2012,
deadline for filing Rebuttal Testimony; and (vi) scheduled a public hearing to begin on June

19, 2012.
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On April 23, 2013, JMEC, Qhkay Owingeh and Staff filed a joint motion, seeking an
extension of time until April 24, 2012, to file a stipulation. The Hearing Examiner issued an
Order granting the joint motion on April 24, 2012,

On April 24, 2012, JMEC, Ohkay Owingeh and Staff filed a Stipulation.

On April 30, 2012, the City of Espanola filed a Statement in Opposition to Stipulation
and Loyda Martinez e-mailed a Statement in Opposition to Stipulation.

On May 7, 2012, the Hearing Examiner issued a Bench Request.

On May 16, 2012, the Hearing Examiner issued an Order, in response to the Joint
Motion of Staff and Ohkay Owingeh, which modified the Second Procedural Order to (i)
extend the deadline for filing Testimony in Support of the Stipulation to May 17, 2012; (i)
extend the deadlire for filing Testimony in Opposition to the Stipulation or otherwise
responsive to Testimony in Support of the Stipulation to May 31, 2012; and (fii) extend the
deadline for filing Rebuttal Testimony to June 8, 2012,

On May 17, 2012, (i) JMEC filed the Direct Testimonies of Michael Deutsch, Cathy
Cobb, and Wayne Sowell; (ii) Ohkay Owingeh filed the Direct Testimonies of Larry Phiilips,
Joe Garcia, and Ben J. Lujan; and (iii) Staff filed the Direct Testimony of Milo Chavez,

A public hearing was held on June 19 and 20, 2012. The following counsel entered
appearances: Thomas Olson for IMEC; Germaine Chappelle for Ghkay Owingeh; John Appel
for the City of Espanola; and Cydney Beadles for Staff. No Intervenors other than Ohkay
Owingeh and the City of Espanola appeared at the hearing, The Hearing Examiner
admitted the following exhibits into evidence: Direct Testimony of Wayne Sowell (JMEC
Exh. 1); Direct Testimony of Michael Deutsch {(IMEC Exh. 2); Direct Testimony of Cathy
Cobb (JMEC Exh. 3); Direct Testimony of Larry Phillips (Ohkay Owingeh Exh. 13; Direct
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Testimony of Ben Lujan (Ohkay Owingeh Exh. 2); Direct Testimony of Joe Garcia {Ohkay
Owingeh Exh, 3); BIA approval page (Ohkay Owingeh Exh. 4}; Direct Testimony of Milo
Chavez (Staff Exh. 1); Direct Testimony of Russell Naranjo (City of Espanola Exh, 1).

On July 2, 2012, (i) IMEC filed its Injtial Post-Hearing Brief; (ii) the City of Espanola
filed its Initial Post-Hearing Brief and its Proposed Findings of Fact and Conclusions of Law
and Proposed Form of Order; and (iif) Staff filed a Motion for a one-day extension of time to
file initial post-hearing briefs.

On July 3, 2012, (i) the Hearing Examiner issued an Order granting Staff's Motion;
(if) Staff filed its Initial Post-Hearing Brief; and (jii) Ohkay Owingeh filed its Initia] Post-
Hearing Brief,

On July 9, 2012, post-hearing response briefs were filed by JMEC, Ohkay Owingeh,

and the City of Espanola.
II. Discussion
A. Commission Standards Governing Approval of Contested Stipulations

It is well settled in New Mexico both as a matter of administrative law and ag a
matter of public utility law that this Commission may consider and adopt contested
stipulations. Attorney General v. New Mexico Pub, Serv. Comm’n, 111 N.M. 636, 638-41, 808
P.2d 606, 608-11 (1991). When, as in this case, a contested stipulation is set down for
hearing and review, the standards for determining whether that stipulation should be
adopted are as follows: (a) the parties and Staff must have had notice and an opportunity
to be heard on the stipulation; (b) the stipulation must be fair, just and reasonable and in
the public interest; and {c) the stipulation must be in accordance with applicable law. Case
No. 10-00086-UT, Final Order Partially Approving Certification of Stipulation, 113 (7-28-
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11). Other criteria applied by this Commission in evaluating stipulations are (a) is the
settlement a product of serious bargaining among capable, knowledgeable parties? (b)
does the settlement, as a package, benefit ratepayers and the public interest; and (¢) does
the settlement package violate any important regulatory principle or practice? Id,

Under 1.2.2.20(B)(4) NMAC, which governs hearings on contested stipulations,
“[t}he proponents of the stipulation have the burden of supporting the stipulation with
sufficient evidence and Jegal argument to allow the commission to approve it.” The
standard of proof in administrative adjudications ordinarily is the preponderance of the
evidence. Case No. 11-00264-UT, Certification of Stipulation at 17 (12-9-11), adopted by
Final Order Approving Certification of Stipulation (12-2 0-11).

B. ©  Background

JMEC is a rural electric distribution ceoperative that serves approximately 26,000
customers in five Northern New Mexico Counties: Rio Arriba; Sandoval; Santa Fe;
McKinley; and San Juan. JMEC's service area encompasses approximately 3,800 square
miles, Sowell Direct at 3-4,

JMEC's service area includes Native American Lands within the jurisdictional
boundaries of eight Native American Pueblos — the Pueblos of Ohkay Owingeh, Santa
Clara, San lldefonso, Pojoaque, Namhe, Santa Ana, ]eméz, and Zia — plus the Jicarilla
Apache Nation and the Navajo Nation (collectively referred to as “Native American
Governments”). Except for the Pueblo of Santa Ana, on which JMEC maintains a
distribution line for the limited purpose of providing electric service to the historic Village
of Tamaya, JMEC maintains utility nlant and facilities, including overhead and underground
transmission and distribution lines, substations, and related Facilities and equipment
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(collectively referred to as “utility facilities”) on Native American Lands subject to the
jurisdiction of these Native American Governments, including utility facilities that provide
service to customers located on Native American lands, to customers located on private
land within the outer boundaries of Native American Lands, and to customers located
outside the outer boundaries of Native American Lands, Stipulation, § 1.1

JMEC has approximately 447 miles of transmission and distribution lines and six
substations Iocated on Native American lands. [MEC currently does not have rights of way
supporting all of its faciiities located on Native American lands, Wayne Sowell, the General
Manager of JMEC, testified that most of JMEC’s rights of way have expired and JMEC has
been unable to determine whether some rights of way were ever acquired. Since becoming
General Manager of JMEC in 2010, Mr. Sowell has actively pursued negotiations with all
eight Pueblos to obtain rights of way and is attempting to open negotiations with the
Jicarilla Apache Nation and the Navajo Nation. Sowell Direct at 6-7,

Mr. Sowell testified that, in order to operate and maintain its utility facilities on
Native American Lands, JMEC must have rights of way or other rights of access and
occupancy granted by the United States of America with the consent and approval of the
applicable Native American Government. He further testified that if and to the extent thay
JMEC operates utility .facilities on Native American Lands without properly approved
Rights of Way, JMEC is exposed to claims by the affected Native American Governments for
trespass, which, in addition to damages, may include exposure to civil fines and penalties
under applicable tribal ordinances. For exampie, on March 1, 2011, Ohkay Owingeh
enacted a Civil Trespass Ordinance imposing civil penalties of up to $10,000 per day for
each trespass violation, /d. at 7; Tr. at 32.
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JMEC has concluded agreements with the Pueblos of Santa Ana, Ohkay Owingeh, San
lidefonso and Nambe for Rights of Way for its utility facilities in place on the Native
American Lands of those Native American Governments. The agreements with San
lidefonso and Nambe are awaiting approval by the United States; the agreement with Santa
Ana has been approved by the United States. The agreement with Santa Ana involves only
the extension of a distribution line providing service to the historic Village of Tamaya and
does not require the payment of other compensation by JMEC. Sowell Direct at 9, JMEC has
made initial right of way payments to the Pueblos of Ohkay Owingeh, Nambe and San
lidefonso. Tr. Vol. 1 at 65. The Easement Agreement with Ohkay Owingeh is the subject of
Rate Rider No. 2 and Rate Rider No. 3, discussed below. JMEC represents that it is or will
likely soon be in negotiations with the remaining pueblos and the Jicarilla Apache and
Navajo nations to obtain Rights of Way for its utility facilities on the Native American Lands
of those Native American Governments. Sowell Direct at % Tr.at 42-43.

C. Stipulation

The signatories to the Stipulation are JMEC, Ohkay Owingeh, and Staff (collectively,
“Stipulating Parties”). The Stipulating Parties ask the Commission to authorize JMEC Rate
No. 19 and JMEC Rate Rider Nos. 2 and 3, to become effective not later than July 31, 2012,
Stipulation, T 4.3. References in this Certification of Stipulation to Rate No. 19 and Rate
Rider Nos. 2 and 3 are to the versiens submitted with the Stipulation.

Prior to the hearing, Intervenors the City of Espanola and Loyda Martinez filed
Statements in Opposition to the Stipulation. Loyda Martinez did not appear at the hearing
and did not file any post-hearing brief. The City of Espanola participated in the hearing and
filed post-hearing briefs, continuing to oppose the Stipulation,
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All Native American Governments served by JMEC received notice of this case, see
Certificate of Service attached to Procedural Order, issued on February 23, 2012, but only
Ohkay Owingeh filed a motion for leave to intervene,

1. Rate No, 19

Rate No. 19 is intended to establish the general framework hy which JMEC will
recover costs of Rights of Way on Native American Lands through rate riders filed and
approved in accordance with Rate No. 19. As originally proposed by JMEC, Rate No, 19
would have recovered all of the costs from customers located within the jurisdictional
boundaries of the Native American Government to which the costs are paid. Rate No. 19, as
proposed by the Stipulating Parties, recovers costs of Rights of Way from both customers
located within and outside the jurisdictional boundaries of the Native American
Government to which costs are paid. This change reflects the Stipulating Parties’
acknowledgement that Rights of Way on Native American Lands enable JMEC to maintain
and operate utility facilities that provide service to customers other than those located on
lands within the jurisdictional boundaries of the particular Native American Government.
" Stipulation, § 2.1.

Under Rate No. 19, JMEC would group Rights of Way into two categories: (i)
“System Rights of Way,” to include Rights of Way for facilitics which are necessary for or
otherwise predominantly support service to customers located outside the outer
boundaries of the Native American Lands of the applicable Native American Government;
and (ii) Local Rights of Way, to include Rights of Way for facilities which are necessary for
or otherwise predominantly support service to Local Customers located within the outer
boundaries of the Native American Lands of the applicable Native American Government.
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Total contract cost of the Rights of Way would be allocated between System Rights of Way
(“System Costs”) and Local Rights of Way (“Local Costs”) based on the ratio of the surface
area of the Rights of Way in each category to the total surface area of all Rights of Way.
Stipulation, § 2.2,

Under Rate No. 19, in addition to the contract costs of Rights of Way, IMEC could
recover direct external costs of negotiating and obtaining approval of the Rights of Way,
including professional and consulting fees, costs of surveys, appraisals and other studies
and reports required for approval and legal and consulting fees (collectively, “Preliminary
Costs™). Except as provided in the Stipulation or as the Commission may direct in the
future, Preliminary Costs would be allocated entirely to Local Costs. 1d,, 5 2.2(c).

System costs would be recovered through a rate surcharge (the “System Surcharge”)
applied on a unit of consumption basis to all JMEC customers. The System Surcharge would
be aggregated to reflect the cumulative costs allocated to System Costs from charges by all
Native American Governments and would be implemented through Rate Rider No. 2 in the
form attached to the Stipulation as Exhibit D. Id,, § 2.2(d).

Local costs would be recovered through a rate surcharge (the “Local Surcharge”)
applied on a unit of consumption basis to only those customers receiving service at
locations within the exterior boundaries of the applicable Native American Government,
whether those locations are on Native American Lands or privately owned lands. The Local
Surcharge would thus be specific to each Native American Government to which the right
of way compensation is paid. A separate rate rider would be filed to recover the costs
allocated to Local Costs for Rights of Way on the Native American Lands of each Native
American Government. /d., Y 2.2(e).
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The System Surcharge and the Local Surcharge would be subject to annual
adjustment and reconciliation. [MEC would maintain balancing accounts for the System
Surcharge and for each Local Surcharge. The revenues collected from the System
Surcharge would be reconciled annually with the System Costs, and each Local Surcharge
would be reconciled annually with the costs recoverable through the rate rider
implementing that surcharge. Annual adjustments to the System Surcharge and the Local
Surcharge would include provision to refund over collections to and collect under
collections from customers to whom the surcharge applies, which may be through
adjustment to the applicable surcharge for the subsequent year. JMEC would work with
Staff to establish filing dates and formats for the annual reports. Id., § 2.3. All new Loca)
Cost Riders and all amendments to rate rjder surcharges would be noticed and subject to
protest in accordance with 17.9,540 NMAC, JMEC's Initial Post-Hearing Brief at 16,

The Stipulating_ Parties acknowledge that approval of Rate No. 19 in this case would
be subject to the Commission’s right and authority to review and modify Rate No. 19 in
connection with its review of future Rate Riders filed pursuant to Rate No. 19 and agree
that reservation of that right and authority should be a condition of approval of Rate No.
19. However, the Stipulation states that, unless the Commission orders otherwise, future
changes to Rate No. 19 should not affect Rate Riders in effect prior to such changes.
Stipulation, 7 2.4.

2. Recovery of Costs of Rights of Way on Ohkay Owingeh Native
American Lands — Rate Rider Nos. 2 and 3

Ohkay Owingeh covers approximately twenty-five square miles and is located north

of Espanola, New Mexico. According to 2010 census figures, approximately 6,700 persons
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live within the exterior boundaries of the Pueblo, Approximately 16% of these persons are
members of the Pueblo. Lujan Direct at 2-3; Tr. Vol. 1 at 137, 158. Approximately 84% of
these persons are non-Pueblo members who reside on private lands within the boundaries
of the original Pueblo grant. Over time, Ohkay Owingeh’s trust lands have been diminished
by private land ownership and now is home to the communities of Chamita, El Duende,
Ranchitos, Hernandez, and Alcalde. Lujan Direct at 2; Tr. Vol. 1 at 148, 175.

Ohkay Owingeh, formally known as San Juan Pueblo, Tr, Vol, 1 at 76, Vol. 2 at 15, is
served by JMEC’s Espanola district, which is served from JMECs Hernandez Substation,
Sowell Direct at 5. The Hernandez Substation is located on private land within the external
boundaries of the Ohkay Owingeh grant. Three main transmission lines lead out from the
Hernandez Substation to eleven distribution substations in the Espanola district. Portions
of all three of these transmission lines are located on Ohkay Owingeh lands. JMEC’s Alcalde
Substation is located on Ohkay Owingeh land. JMEC has approximately 13.68 miles of
transmission lines and 36.54 miles of distribution lines located on Ohkay Owingeh land, Id.
at 10-11, Mr. Sowell testified that Ohkay Owingeh representatives have characterized
Ohkway Owingeh as the “hub” of JMEC’s Espanola district and he stated that in many
respects this characterization is accurate, particularly with respect to the transmission
lines crossing the Pueblo. Id. at 19. The annual consumption by Ohkay Owingeh residents
(including those living on private land within the Pueblo) represents approximately 7.8%
of the total consumption of JMEC customers. Tr. Vol. 1 at 132.

JMEC began active negotiations for rights of way with Ohkay Owingeh in 2010.
Sowell Direct at 11. At that time, JMEC's rights of way over Ohkay Owingeh lands were the
subject of four different agreements, two of which had expired. Exh. WS-4, "Recitals” &
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Exh. B to Exh. WS-4¢ to Sowell Direct. JMEC's relationship with Ohkay Owingeh was
strained and JMEC was threatened with trespass claims, Sowell Direct at 11, JMEC paid
Ohkay Owingeh a total of $188,000 over a period of twenty-five years for rights of way
under the four prior agreements. Tr. Vol. 1 at 88. Payments that JMEC made to Ohkay
Owingeh under the four previous agreements were recovered through base rates. Id. at 64.

On August 4, 2011, JMEC and Ohkay Owingeh entered into an Easement Agreement
under which JMEC agrees to pay Ohkay Owingeh a total of $11.25 million for rights of way
over, across, in and upon the Pueblo’s lands for a term of twenty-five years. Sowell| Direct

at 12; Exh, WS-4. JMEC has agreed to make the following annual payments to Ohkay

Owingeh:

Years1to 5 $250,000 per year
Years 6 to 10 $450,000 per year
Years 11 to 15 $500,000 per year
Years 16 to 25 $525,000 per year

Fxh, WS-4, T 4 to Sowell Direct. On August 1, 2011, JMEC deposited the payment for year 1
in escrow subject to BIA approval of the Fasement Agreement. Under an October 7, 2011
Amendment to the Easement Agreement, JMEC agreed to release the year 1 payment
subject to repayment if the BIA does not approve the Easement Agreement by October 7,
2012. 'The payment for year 2 is due October 1, 2012, Sowell Direct at 12-13. The
Easement Agreement supersedes the previous agreements relating to rights of way over
Ohkay Owingeh lands. Exh. WS-4, “Recitals” to Sowell Direct. On June 19, 2012, the BIA
granted the requested rights of way on Ohkay Owi ngeh lands to JMEC. Ohkay Owingeh Exh.
4.

Mr. Sowell testified that the Easement Agreement encompasses four significant

concessions by Ohkay Owingeh, First, the Pueblo agreed to negotiate rights of way for all
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JMEC facilities on Pueblo land in one package for a term of 25 years. Second, the Pueblo
agreed to spread payment for the rights of way over the Z5-year term as opposed to
démanding immediate, up-front payment. This was particularly significant for JMEC
because JMEC cannot obtain RUS financing for intangible assets such as rights of way.
Third, Ohkay Owingeh agreed to waive trespass fees and application fees that would
otherwise be required under tribal ordinances. Fourth, the Pueblo agreed to grant JMEC
right of way for feeder lines coming out of a planned new substation without additional
compensation. Sowell Directat 11-12; T, Vol. 1 at 32-33.

Pursuant to the methodology set forth in Rate No. 19, the Stipulating Parties
grouped JMEC rights of way within Ohkay Owingeh into two categories: System Rights of
Way and Local Rights of Way. Generally, rights of way for transmission facilities were
designated System Rights of Way and rights of way for distribution facilities were
designated Local Rights of Way. Tr. Vol. 1 at 75, 105. Distribution facilities include single
phase, three phase, and underground lines. Id. at 92. Exhibil B to the Stipulation is a map
that identifies the rights of way by category. System Rights of Way include all transmission
lines, the Alcalde Substation site, and an underground express feeder, and are designated
as “Category 1” rights of way. Local Rights of Way include all distribution lines except the
underground express feeder, and are designated as “Category 2" rights of way. Deutsch
Directat 9. Transmission lines do not exclusively support service outside the boundaries of
Ohkay Owingeh; nor do distribution lines exclusively support service inside the boundaries
of Ohkay Owingeh. 'The Stipulation uses the phrase “necessary for or otherwise

predominantly support service” to categorize rights of way because it is not practical to
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define rights of way on the basis of exclusive use for service within or outside the
boundaries of the Pueblo, /d, at 10-11.

The Stipulating Parties determined that System Rights of Way comprise 47.6% of
the surface area of the Rights of Way and that Local Rights of Way comprise 52.4% of the
surface area of the Rights of Way. Exhibits B and C to Stipulation. Thus, the total contract
cost of the Rights of Way is allocated 47.6% to System Costs and 52.4% to Local Costs,
system Costs are to be recovered through Rate Rider No. 2, applicable to JMEC’s entire
customer base, consisting of approximately 26,000 customers. Exh, D to Stipulation;
Chavez Direct at 4. Local Costs are to be re{:overed through Rate Rider No. 3, applicable
only to customers receiving electric service from JMEC at locations within the outer
boundaries of Native American Lands of Ohkay Owingeh, consisting of approximately 2,700
customers. Exh. E to Stipulation; Chavez Direct at 4. The size of the rights of way are
twenty feet on each side of the center line for transmission lines and ten foet on each side
of the center line for distribution lines. Tr. Vol. 1 at 23-24,92.

The total System Costs and Local Costs, including Preliminary Costs and Interest
Expense, to be recovered under Rate Rider Nos. 2 and 3 over a twenly-five year period is
11,451,269.77. Exh. C to Stipulation ($6,094,086.18 + $5,357,183.59). The $11,451,269.77
consists of $11,250,000 of access costs, $8,000 of initial interest expense, $209,904.52 of
Preliminary Expenses and Balancing Account adjustments. Exh. C to Stipulation, The
Initial Interest Expense is the costs of carrying the initial payment to Ohkay Owingeh from
the time of payment (October 31, 2011) until recovery commences, and is calculated at
JMEC's short-term financing rate in effect on the date payment was made. Cobb Direct at 9;
Exh. A to Stipulation; Exh. C to Stipulation, n.1. In acknowledgement that this case will have
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applicability to the recovery of right of way costs incurred with other Native American
Governments, certain Preliminary Costs incurred in connection with the preparation and
filing of this case are allocated between System Costs and Local Costs in the same
proportion as Rights of Way are allocated between System Rights of Way and Loca) Rights
of Way, What follows are the Preliminary Costs, incurred by JMEC through March 12, 2012,
categorized as indicated:

Shared System and Local Costs

Montgomery and Andrews (legal) $ 35,865,88
SGS Engineering (rate development) $ 5,181.60
Local Costs Onl

Transmission & Distribution (BIA right of way surveys) $150,810.85
Permits West (assistance with right of way negotiations

and applications) $ 12,823.94
Advanced Subsurface (archaeological survey) $ 722.25
Kathleen Khar (BIA appraisal) $  4,500.00

Stipulation, § 3.3; Cobb Direct at 9; JMEC’s Initial Post-Hearing Brief at 23.

The total System Costs to be recovered through Rate Rider No. 2 are $5,357,183.59
over a twenty-five year period. Exhibit C to Stipulation. The total System Costs to be
recovered in the first year that Rate Rider No. 2 is effective is $153,634.65. Id. In order to
tevel the initial charge and amelicrate the impact of the lag between the payment of the
initial System Costs and the effective date of the Rate Rider, the System Costs are averaged
for the first five years for recovery during the initial four-year period the Rate Rider is in
effect. Exh. D to Stipulation. Under Rate Rider No. Z, the charge per kWh for the first
twelve months that the Rider is in effect is $0.0004/kWh, which was derived by dividing

2011 System Costs by 2011 kWh sales. Exh. D to Stipulation; Cobb Direct at 11. For an
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average residential customer using 590 kWh/month, the Rate Rider No. 2 charge would be
$0.24 per month for the first twelve months that the Rider is in effect. Exh. D to Stipulation
(Exh. A to Exh. D). JMEC would file annually with the Commission a verified report of
actual System Costs for the year, kWh sales, revenue received and the Balancing Account
along with a revision of Rate Rider No. 2, if necessary, for the next coming year, Exh. D to
Stipulation.

JMEC intends to use Rate Rider No. 2 to recover System Costs payable to Native
American Governments besides Ohkay Owingeh. As and when JMEC incurs additional
System Costs, it would file revisions to Rate Rider No. 2 and the rate applicable thereunder.
Rate Rider No. 2 requires JMEC to file certain supporting documentation with each revision,
Exh. D to Stipulation. Rate Rider No, 2 would be effective for so long as JMEC incurs access
costs to Native American Governments. Exh. D to Stipulation.

The total Local Costs to be recovered through Rate Rider No. 3 is $6,094,086.18 gver
a twenty-five year period. Exhibit C to Stipulation; Tr. Vol. 1 at 117. The total Local Costs
to be recovered in the first year that Rate Rider No. 3 is effective is $219,341.48, Exhibit ¢
to Stipulation. In order to level the initia] charge and ameliorate the impact of the lag
between the payment of the initia! Local Costs and the effective date of the Rate Rider, the
Local Costs are averaged for the first five years for recovery during the initial four-year
period the Rate Rider is in effect. Exh. F to Stipulation. Under Rate Rider No, 3, the charge
per kWh for the 2011 and 2012 payments for right-of-way due from Local Customers in the
following twelve-month period is $.00727/kWh, which was derived by dividing 2011 Local
Costs by 2011 kWh sales for customers within the boundaries of Ohlkay Owingeh. Exh. E to
Stipulation; Cobb Direct at 11-12. For an average residential customer using 590
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kWh/month, the Rate Rider No. 3 charge would be $4.29 per month for the first twelve
meonths that the Rider is in effect. Exh. E to Stipulation (Exh. A to Exh. E). JMEC would file
annually with the Commission a verified report of actual Local Costs for the year, kWh
sales, revenue received and the Balancing Account along with a revision of Rate Rider No. 3,
if necessary, for the next coming year. Exh. E to Stipulation. Rate Rider No. 3 would be
effective for so long as JMEC incurs access costs to Ohkay Owingeh. Id.

JMEC customers residing within Ohkay Owingeh would be assessed both Rate Rider
Nos. 2 and 3 and would pay, under those Riders, a total of $6,512,060 over twenty-five
years. Tr, Vol. T at 130,

D. City of Espanola’s Opposition

The City of Espancla (“the City”) filed the Direct Testimony of Russell Naranjo in
Opposition to the Stipulation. Mr. Naranjo, the Director of Planning and Zoning for the City,
described the impact of the Stipulation, if approved, on the City and on JMEC ratepayers
living or owning property within the City. Mr. Naranjo explained that JMEC is the sole
supplier of electricity to the City and its residents, According to the 2010 census, the
population of the City is 10,495, Mr. Naranjo testified that there are approximately 6,000
resfdential units in the City and several hundred businesses. The northeastern portion of
the City is located within the boundaries of Ohkay Owingeh, Mr. Naranjo estimated that
there are approximately 647 residences and 46 businesses located in the City on private
lands within Ohkay Owingeh boundaries. Naranjo Direct at 3-4.

If the Stipulation is approved, ali JMEC ratepayers within the City would be subject
to Rate Rider No. Z, which would increase the monthly bill for an average residential

customer using 590 kWh by $0.24. If the Stipulation is approved, all JMEC ratepayers
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within the City who also reside within Ohkay Owingeh boundaries would also be subject to
Rate Rider No. 3, which would increase the monthly bill for an average residential
customer using 520 kWh by another $4.29. Id. at 3-4, Mr, Naranjo estimated that approval
of Rate Rider No. 2 would increase the Gity itself's electric bill by $165.72 per month.
Further, he stated that some City facilities are located within Ohkay Owingeh boundaries
and would be subject to Rate Rider No. 3, if approved. However, the City had not
determined what percentage of its electric use would be subject to Rate Rider No. 3. Id. at
6.

Mr. Naranjo also testified regarding the potential impact on the City if JMEC enters
into an easement agreement with the Pueblo of Santa Clara (“Santa Clara”) and seeks to
recover the costs pursuant to the methodology stated in Rate No. 15. Mr. Naranjo stated
that a large area within the southern part of the City lies within Santa Clara boundaries. He
estimated that 80% of the City's total electrical use is for facilities within Santa Clara
houndaries. Assuming that B0% of the City’s entire electricity costs became subject to an
additional surcharge of $0.00727 per kWh, the increased cost to the City itself would be
approximately $28,915 annually based on its present use of 414,301 kWh per month. Id,
Mr. Naranjo acknowledged that he was speculating on the cost impact of potential rate
riders to recover costs of rights of way over Santa Clara Pueblo, Tr. Vol. 2 at 31.

In its Initial Post-Hearing Brief, the City of Espanola urges the Commission to reject
the Stipulation as presented and to require the Stipulating Parties to submit an amended

stipulation which reflects the following;
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1. Utility rights of way that are located within existing road or highway rights of
way are not subject to the Easement Agreement and may not be used in the determination
of fair market value for the lands subject to the Easement Agreement;

2. Rate Rider No. 3 shall be applicable only to points of service on trust lands
within the original Grant to San Juan Pueblo (Ohkay Owingeh) and shall not be applicable
to private lands located within the Grant; and

3. Rate Rider No. 2 is just and reasonable and may take effect without
modification.

City of Espanola’s Initial Post-Hearing Brief at 14,

In connection with these recommendations, the City of Espanola states that the
Commission should require JMEC and Obkay Owingeh to renegotiate the Easement
Agreement to recognize JMEC's authority to locate facilities within the rights of way of
public roads without payment of compensation. The City also states that the Commission
should require that any future right of way agreements with other Native American
Governments address only rights of way not encompassed within existing public roads. Id.
at 5-6.

The City asks that the Commission not issue a final order in this case until jts
proposed modifications to the Stipulation have been made. It does not oppose issuance of
an interim order authorizing implementation of Rate Rider No. 2. Jd, at 15.

1.  Analysis and Hearing Examiner’'s Recommendation

Before addressing the merits of the Stipulation, it is necessary to address two
threshold issues. The first such issue is identified as follows in the Commission’s February
2, 2012 Order Suspending Advice Notice: “Whether the proposed access recovery riders
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are equivalent to franchise fees, and if so, does the Commission have jurisdiction based on
£1 Paso Electric Co. v. New Mexico Public Regulation Commission, 2010-NMSC-048, 149 N.M,
174,246 P.3d 443"7

Section 62-6-4.5 of the PUA addresses franchise fee charges and gross receipts
taxes, With respect to franchise fee charges, it states:

A A franchise fee charge shall be stated as a separate line entry

on a bill sent by a public utility or a distribution cooperative utility to a

customer and shall only be recovered from a customer located within the

jurisdiction of the government authority imposing the franchise fee.

In El Paso Electric, El Paso Electric Company (“EPE") appealed a Commission Final
Order that required EPE to stop including franchise fee charges on the bills of customers in
Dona Ana and Otero counties and to refund over five million dollars to customers in those
counties. The Commission’s Final Order concluded that the Commission had jurisdiction
because franchise fees are rates that are charged in connection with utility service, £ Paso
Electric, 2010-NMSC-048, § 4. On appeal, the New Mexico Supreme Court vacated the
Commission’s Final Order, holding that franchise fee charges are not rates, Id, T 18. In
reaching this holding, the Supreme Court distinguished franchise fee charges from charges
that comprise rates. [t explained:

[A] utility’s rate is based on its revenue requirements: the costs of supplying

the fuel and profit for the utility in an amount sufficient to encourage

Investment. In contrast, a franchise fee is paid by the utility to the county for

use of the county’s rights-of-way; the utility retains none of the monies

collected as franchise fee charges but simply passes them through to the

counties,
id, ¥ 13.

If the payments to Ohkay Owingeh are franchise fee payments, then the Stipulation

is unlawful because under § 62-6-4.5, franchise fee charges may only be recovered from a
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customer located within the jurisdiction of the government authority imposing the
franchise fee. Moreover, franchise fee charges properly collected under § 62-6-4.5 are not
subject to Commission review,

JMEC initially viewed the payments to Ohkay Owingeh as analogous to franchise fee
payments. However, JMEC later changed that view. Tr. Vol. 1 at 68, All parties filing post-
hearing briefs — JMEC, Ohkay Owingeh, the City of Espanola, and Staff — contend that the
payments to Ohkay Owingeh are not franchise fee payments subject to § 62-6-4.5.

Section 62-6-4.5 does not define “franchise fee charge.” Absent such a definition, it
is appropriate, in ascertaining legislative intent, to look to other statutes using the terms
“franchise fee” and “franchise.” See NMSA 1978, § 12-2A-20(B}(6) (in ascertaining the
meaning of a statute, a court may consider “a statute or rule on the same or a related
subject, even if it was enacted or adopted at a different time[.]"); Allen v. McClellan, 75 N.M,
400, 402, 405 P.2d 405, 407 (1965) (“It is a familiar rule of statutory construction that all of
the provisions of a statute, together with other statutes in pari materia, must be read
together to ascertain the legislative intent.”). JMEC represents that “every reference in the
New Mexico statutes to ‘franchise’ or ‘franchise fees’ in the public utility or distribution
cooperative context refers only to municipalities or counties.” JMEC's Initial Post-Hearing
Brief at 8. For example, § 62-1-3 specifically authorizes “boards of county commissioners
and municipal authorities of incorporated cities and towns” to grant franchises and further
authorizes a “hoard of commissioners” to impose charges for reasonable actual expenses
incurred in the granting of a franchise. Section 3-42-1 similarly authorizes “Ia]
municipality” to grant a franchise “for the construction and operation of any public utility,”
Section 5-19-1 states that “[m]unicipal and county franchise and other agreements with
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ﬁublic utilities . .. providing access to public rights of way that are in effect as of January 1,
2010, are valid and enforceable agreements....” The New Mexico Supreme Court, like the
Legislature, has referred to franchise fees as compensation paid to municipalities or
counties. See El Paso Electric, 2010-NMSC-048, { 13 (“Unlike rates, franchise agreements
and the fees imposed thereby are a matter of local concern, whether that locality is a
county or municipality.”); City of Albuquerque v. New Mexico Pub. Serv. Comm’n, 115 N.M,
521, 533, 854 P.2d 348, 360 (1993) (referring to franchise as grant by municipality or
county). Thus, the statutory scheme as a whole relating to franchises indicates that §62-6-
4.5 should be interpreted as applying only to access costs imposed by a local government
pursuant to state law and not to compensation paid for rights of way on Native American
Lands. Because the payments to Ohkay Owingeh are not franchise fees under § 62-6-4.5, K[
Paso Electric does not deprive the Commission of reviewing Rate No. 19 and Rate Rider
Nos. 2 and 3.

The second threshold issue is the City of Espanola's argument that JMEC did not
need to enter into the Easement Agreement with respéct to utility infrastructure that is
located within the right of way of public roads and highways crossing Native American
Lands. According to the City, to the extent that utility infrastructure is located within the
right of way of public roads, such infrastructure should be excluded from the right of ways
for which Ohkay Owingeh is entitled to compensation. City of Hspanola’s Initial Post-
Hearing Brief at 2-6.

JMEC's position is that it is required to pay Ohkay Owingeh compensation for rights
of way over Pueblo land under the federal Act of February 5, 1948 {"the Act”), codified in
part at 25 U.S.C. §§ 322-328, and Chapter 25, Part 161 of the Code of Federal Regulations.
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The Act authorizes the United States, acting through the Secretary of the Interior and the
Bureau of Indian Affairs (“BIA"), to grant rights of way on Native American Lands. 25 US.C.
§ 323. Under 25 U.S.C. § 324, the United States may not grant a right of way over and
across any lands belonging to a tribe organized under the Act of June 18, 1934, the Act of
May 1, 1936, or the Act of June 26, 1936 without tribal consent. This consent provision is
made applicable to the Pueblo Indians of New Mexico and their lands under 25 U.S.C, §322.
The Code of Federal Regulations provides that no right of way shall be granted “over and
across any tribal land . . . without the prior written consent of the tribe.” 25 CFR. §
169.3(a}.

Under 25 US.C. § 325, “No grant of a right-of-way shall be made without the
payment of such compensation as the Secretary of the Interior shall determine to he just.”
25 CF.R. § 169.12 provides that, subject to certain exceptions, "the consideration for any
right-of-way granted or renewed under this part 169 shall be not less than but not limited
to the fair market value of the rights granted, plus severance damages, if any, to the
remaining estate” Mr. Sowell testified that, in order to obtain rights of way, JMEC must
negotiate terms and conditions which are acceptable to the Native American Government
on whose lands the facilities are located. He stated that the Native American Government is
under no obligation to consent to the grant of rights of way and may demand such
compensation for rights of way as it deems appropriate. Mr. Sowell testified that the
appraisal required by the United States merely sets the floor for compensation for rights of
way, and “the Native American Governments are free to negotiate such consideration as

they deem acceptable so long as it is equal to or greater than the appraised value.” Sowell

Direct at 8-9.
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The consideration requirement in 25 C.E.R. § 169.12 has been in effect since 1968,
However, it is a relatively recent development that Native American Governments are
demanding what they believe is the full compensation owed to them under that law. The
amount being paid by IMEC under the Easement Agreement is significantly more than the
amount JMEC was paying, for example, in the 1980s. Tr. Vol. 1 at 67. Ohkay Owingeh
witness Joe Garcia testified that, in the past, the BIA negotiated right of way agreements on
behalf of Native American Governmenté and “gave a lot of the rights of way away instead of
protecting the interests of the tribe that they represent. .. and I think that that became
standard practice.” Tr. Vol. 2 at 7.

The City of Espanola’s position is that ti‘le law relating to compensation for rights of
way over Native American Lands is not eﬁtirely reflected within Title 25 of the Code of
Federal Regulations and that, under other applicable law, “to the extent that JMEC’s
facilities are located within the rights of way for state, county or city highways, roads and
streets, even if within the boundaries of the Ohkay Owingeh Grant, no Ohkay Owingeh lease
agreement is required and Ohkay Owingeh lacks legal authority to demand the removal, or
to control the use, of such facilities.” City of Espanola’s Initial Post-Hearing Brief at 3-4.
The City relies on 25 U.S.C, § 311, enacted by the Act of March 3, 1901, and United States v,
Oklahoma Gas & Electric Company, 318 U.S. 206 (1943), and United States v. Mountain States
Telephone and Telegraph Company, 434 E, Supp. 625 (D. Mont. 1977). See id. at 2-3; City of
Espanola’s Statement in Opposition to Stipulation at 5. 25 U.S.C. § 311 authorizes the
Secretary of the Interior, upon compliance with such requirements as he may deem

necessary, to grant permission to State or local authorities to open and establish public
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highways through any Indian reservation or allotted lands “in accordance with the laws of
the State or Territory in which the lands are situated][.]”

In Oklahoma Gas & Electric, the United States sued a rural electric cooperative that
erected a rural service line within the boundaries of a highway constructed by the State of
Oklahoma that traversed Indian allotments located outside an established Indian
reservation. The Secretary of the Interior had given its permission earlier to the State of
Oklahoma for construction of the road under 25 U.S.C. § 311. The State of Oklahoma then
granted the cooperative a license to occupy a portion of the highway with its electric
service line. The United States contended that the rural electric cooperative needed the
permission of the Secretary to locate its service line within the road and that the
permission of the State of Oklahoma was not enough.

In resolving the dispute, the Supreme Court stated that the key issue was whether
permission to the State of Oklahoma to establish a highway over allotted land under 25
U.5.C, § 311 included the right to permit maintenance of rural electric service lines within
the highway bounds. Oklahoma Gas & Flec, 318 U.S. at 207. In addressing the issue, the
Court observed that nefther 25 US.C. § 311, nor the Secretary’s regulations that were in
place at the time provided an answer. The Court also concluded that no other federal
statutes applied and that there was no federal common law on the subject, Id. at 209-10.
Oklahoma Gas & Electric was decided in 1942, before passage of the 1948 Act
Consequently, the Court decided that it should look to state law. And, when it did so, it
concluded that separate permission from the Secretary was not required because
Oklahema law permitted utilities to place electric power lines within public road rights of
way without having to obtain the permission of the underlying landowner. Id.
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In Mountain States Telephone and Telegraph, the Superintendent of the Flathead
Reservation in 1916 authorized a county, under 25 U.S.C. § 311, to establish a public road
over reservation lands in Montana. Mountain States Telephone and Telegraph Company
(“Mountain Bell”) received permission from the State to bury cable in the public road. The
United States brought suit to determine whether Mountain Bell could maintain the line
without consent of the Secretary of the Interior and the Tribes. Relying on Oklahoma Gas &
Electric, the United States District Court found that such consent was not necessary under
Montana law. The Opinion was issued in 1977, after passage of the 1948 Act. The Court
rejected the government’s argument that Mountain Bell’s use of the road was a trespass
under the 1948 Act. The Court concluded that Congress, in passing the 1948 Act, did not
intend to change the terms of the 1916 grant, which allowed the state and its subdivisions
to make incidental uses of highway rights of way. Mountain States Tel. & Tel, 434 T. Supp.
at 629,

In this case, the City of Espanola argues that New Mexico law, like Oklahoma and
Montana law, allows utilities to place electric power lines within public rights of way
without having to obtain permission of the underlying landowner. Accordingly, the City of
Espanola argues that, to the extent that JMEC's facilities are located in public rights of way,
JMEC already has the legal right to use the rights of way for its utility infrastructure. City of
Espanola’s Initial Post-Hearing Brief at 2-4,

Mr. Sowell testified that some of the rights of way covered by JMEC's Easement
Agreement with Ohkay Owingeh are on public highways. He did not know whether any of

those public highways were created under 25 US.C. § 311. Tr. Vol. 1 at 77, 85. Larry
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Phillips, Ohkay Owingeh's Realty Qfficer, testified that rights of way are adjacent to, but not
within, public highways, Id at 138."
In its Post-Hearing Response Brief, JMEC responds as follows to the City’s argument;
City's assertions may be theoretically accurate. 25 US.C § 311
remains law and was notrepealed by the 1948 act dealing with rights of way

on Native American lands. ... The Secretary of the Interior may yet arguably

have authority to grant rights of way for public highways unconditionally and

without the consent of the affected tribes as was apparently the practice long

ago, and state law may yet govern the uses permitted for rights of way so

granted. The Secretary’s actual practice, however, does not reflect and for

many years has not reflected the theoretical limits of his power.

Accordingly, under 25 U.S.C. § 311 as it has been applied for decades,

JMEC has no authority and cannot obtain authority to place its facilities in

public highway rights of way across Native American lands without the

consent of the affected Native American Government.
JMEC’s Post-Hearing Response Brief at 1-3.

JMEC and Ohkay Owingeh also point out that New Mexico law requires JMEC to
obtain permission from Ohkay Owingeh for rights of way across Ohkay Owingeh lands even
if the right of way is on a public highway. New Mexico State Highway and Transportation
Department regulations state that “[i]n areas where highways pass through land controlled
by the U.S. Forest Service, Bureau of Land Management, U.S. Military Bases, Indian Lands
and other designated Federally controlled lands . , . the utility owner must also obtain a
permit, written permission, or other documented authorization from these agencies for
utility installations.” 17.4.2.12(H) NMAC,

In response, the City asserts that 17.4.2,12(H) was adopted in 1971 and “lt]he

record is devoid of any information as to what portion of JMEC’s lines within road and

highway rights of way may have been installed befare 1971, or whether Ohkay Owingeh
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approval was ohtained at the time of installation.” City of Espanola’s Initial Post-Hearing
Briefat 4 n.1.

The holding of Oklahoma Gus & Electric is clearly limited to an interpretation of
grants made under 25 U.S.C. § 311 before enactment of the 1948 Act. See Oklahoma Gas &
Electric, 318 U.S. at 210 ("These considerations, as well as the explicit reference in the Act
to state law in the matter of ‘establishment’ as well as of ‘opening’ the highway, indicate
that the question in this case is to be answered by reference to that law...."); see also id.
(“In construing this statute as to the incidents of a highway grant . . .."}; Houle v. Central
Power Elec, Coop., 2011 WL 1464918 at *11 (D. N.D. 2011) (“When the merits of Oklahoma
Gas & Electric are considered, and not just the outcome, it is clear the case was decided on
very narrow grounds and is readily distinguishable from the sitwation here. In particular,
the BIA in this case did not acquire its road easement pursuant to the Act of March 3, 1901,
which is limited to the giving of permission for the construction of state and local roads.
Rather, as the BIA's easement states, it was acquired pursuant to £he 1948 Act and the
Secretary’s reguiations at 25 C.ER. Part 169, which were not in existence when the
Supreme Court decided Oklohoma Gas & Electric and which provide for a different
outcome.”) (recommendation by U.S. magistrate judge). So too is the holding of Mountgin
States Telephone & Telegraph Co. Mountain States Tel & Tel, 434 F, Supp. at 627 (under 25
US.C § 311, state law controls, “not because of the power of the state, but because of the
congressional adoption of state law as the measure of the federal grant.").

While the holding of Oklahoma Gas & Electric is therefore limited, it, and United
States v. Mountain States Telephone & Telegraph Co., do indicate that if JMEC placed any of
its infrastructure on a public highway established by a grant under 25 U.S.C. § 311 before
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enactment of the 1948 Act, JMEC is not required to obtain permission of a Native American
Government to maintain its infrastructure on that public highway,

No evidence was presented in this case as to whether any of [JMEC's facilities are
located within public highways established pursuant to 25 U.S.C. § 311 before enactment of
the 1948 Act. If any of JMEC's facilities are located within public highways established
pursuant to 25 U.S.C. § 311 before enactment of the 1948 Act, JMEC at least arguably was
not required to compensate Ohkay Owingeh for rights of way associated with
infrastructure located on such public highways,

‘Under these circumstances, the Hearing Examiner could refuse to certify the
Stipulation and order additional evidence to be presented on whether any of JMEC's
facilities are located within public highways established pursuant to 25 U.S.C. § 311 before
enactment of the 1948 Act. See 1.2.2.20(B)(5)(a) NMAC. However, this course of action
should not be taken, for the following reasons. First, even if it were found that JMEC is not
required to compensate Ohkay Owingeh for some rights of way that are the subject of the
Easement Agreement, the Commission lacks authority to invalidate or modify the Easement
Agreement. Southwestern Pub. Serv. Co. v, Artesia Alfalfa Growers’ Assoc., 67 N.M. 108, 117-
18, 353 P.2d 62, 68 (1960) (stating that power to pass on validity of a private contract ig
entrusted exclusively to courts), The Commission does have authority to deny JMEC rate
recovery of access costs pald to Ohkay Owingeh if it finds that those costs were not
reasonably incurred. See New Mexico Indus. Energy Consumers v. New Mexico Pub. Serv.
Comm'n, 111 N.M, 622, 626, 808 P.2d 592, 596 (1991} (upholding the Commission’s

exclusion of a utility’s capacity contract from the rate amount because the Commission
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exercised jurisdiction over the rates, not the contract itself); In re Petition of PNM Gas
Servs., 2000-NMSC-012, § 55, 129 N.M. 1, 1 P.3d 383 (finding that substantial evidence
supported Comimission determination that reservation fees paid by gas utility under two
gas purchase contracts with suppliers were not prudently incurred and thus could not be
recovered in utility’s base rates). Thus, if the Commission found that JMEC did not
reasonably incur some of the payment to Ohkay Owingeh, it could deny rate recovery of
that portion of the payment. Under those circumstances, if JMEC were an investor-ownad
public utility, the shareholders and not the customers would have to pick up the share of
the cost denied for rate recovery, JMEC, however, is a rural electric cooperative, which is a
not-for-profit, customer/member owned business, See NMSA 1978, § 62-3-2(A)(3) (stating
that “[e]xperience has also proven that rural electric Cooperatives are substantially
different from investor-owned utilities, particularly relative to setting rates.”}, If the
Commission were to deny rate recovery of some costs paid to Ohkay Owingeh, there is no
shareholder to pick up those costs; instead, the customers/members still pick up the cost,
although not through inclusion of the payment in rates, but likely through patronage
capital. See id, § 62-15-20 (requiring excess revenues to be distributed to members as
patronage refunds). Accordingly, it would be, practically speaking, meaningless for the

Commission to deny rate recovery of any costs paid to Ohkay Owingeh. Cf Case No. 08-

tIn New Mexico Indus, Energy Consumers v, New Mexice Pub, Serv, Gomm’n, the Court explained:

Examination of what the Commission actually has done with regard to the M-S-R contract
illustrates the flaw in this argument and requires us to uphold the exercise of jurisdiction. The
Commission, by excluding the contract, did not attempt to regulate PNM’s purchase of electricity—
PNM's contract with M-8-R remains undisturbed by the Commission’s actons. PNM simply cannot
include the capacity in rates. The Commission, in other words, regulated the utility by excluding the
contract; it made no attempt to regulate or interfere with the contract to purchase. The gensral grant
of jurisdiction to regulate a utility’s rate and service contained in Section 62-6-4(A) provides the
statutory authority for this action. 111 N.M. at 627, 808 P.2d at 597,
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00022-UT, Certification of Stipulation at 16 (approving stipulation which declined to
sanction cooperative in part because doing so would result in additional cost to all
cooperative member customers) (10-22-08), approved in relevant part by Final Order
Conditionally Approving Stipulation With Compliance Requirements (12-2-08); NMSA
1978, § 62-3-2(A)(3} (“Experience has shown that a rational basis exists to provide
procedures for setting rates of rural electric cooperatives different from and more limited
than those for setting rates of investor-owned utilities,”),

The next step in the analysis is to consider whether the rates proposed in the
Stipulation are just and reasonable. NMSA 1978, § 62-8-1 (PUA requires that rates be just
and reasonable). Staff witness Milo Chavez aptly stated that this case “is ultimately about
who should pay what share of the right-of-way compensation that a rural electric
cooperative . . . is obligated to pay a Native American Government for the purpose of
locating its power lines and facilities over and across Native American lands.” Chavez
Direct at 2. In broader terms, the case is about cost allocation. A basic principle of cost
allocation in ratemaking is cost causation: attributing costs to those customers or classes
that cause them to be incurred and benefit from them. Eg, City of Albuguerque v. New
Mexico Pub. Regulation Comm’n, 2003-NMSC-028, T 25, 134 N.M. 472, 79 P.3d 297 (rate
recovering undergrounding costs from customers located within the jurisdiction requiring
the undergrounding was not arbitrary but was valid attempt by Commission to impose the
costs of undergrounding on the customers directly benefiting from the service); Svstem
Energy Resources, Inc, 41 FERC P61,238 at p.61,616 [1987) (“Principles of fairness in
ratemaking support the concept that those who are responsible for the incurrence of costs
be the ones who bear those cost burdens”); Case No. 06-00302-UT, Recommended

Certfication of Stipulation 32
Case No, 12-00020-UT



Decision at 9 (1-12-07) (stating that traditional ratemaking and rate design principles hold
that rates should be tied to cost causation or benefits received), adopted in relevant part by
Final Order Adopting Recommended Decision (3-6-07). Cost allocation based on cost
causation is an attribute of a sound rate structure. See James C, Bonbright, Albert L.
Danielsen & David R. Kamerschen, Principles of Public Utility Rates at 382-86 (2d ed. 1988)
(discussing fairness in apportionment of total costs of service),

It is reasonable that JMEC’s customers as a whole bear the costs of rights of way for
facilities that are predominantly used to provide service beyond the borders of Ohkay
Owingeh. Such facilities, which are primarily transmission lines, deliver energy and other
benefits system-wide, Chavez Direct at 5, They enhance JMEC’s ability to bring more
reliable power to all portions of its service territory and improve JMEC’s ability to recover
from outages, Tr. Vol 1 at 28-32. The City of Espanola does not oppose this allocation of
System Costs and dces not oppose Rate Rider No. 2, subject to exclusion of any cost for
right of ways within public highways. City of Espanola’s Initia] Post-Hearing Brief at 8.

Under cost causation principles, it is also reasonable that customers residing within
the boundaries of Ohkay Owingeh bear the costs of rights of way for facilities that are
predominantly used to provide service within the Pueblo boundaries. Such facilities are
primarily distribution facilities, which deliver energy to individual customers. Chavez
Direct at 5. The City of Espanola does not oppose this allocation of Local Costs, except that
the City argues that Local Costs should not be assessed on non-tribal customers occupying
private claims within the boundaries of Ohkay Owingeh. The City argues that allocation of
Local Costs to private landowners within Ohkay Owingeh is unlawful because Ohkay
Owingeh lacks jurisdiction over these lands. The City asserts that the Stipulation
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“erroneously treats all JMEC customers within the boundaries of the original Grant as if
they were on a similar legal footing, when in fact they are not” According to the City,
proposed Rate Rider No. 3 “would amount, in effect, to a tax imposed by Ohkay Owingeh
tribal members on themselves, but also on the 84 percent of persons residing within the
boundaries of the original Grant who are not members of Ohkay Owingeh, most of them
simply residing or doing business on their own private lands that by federal law are not
subject to Ohkay Owingeh jurisdiction.” City of Espanola’s Initial Post-Hearing Brief at 11
(emphasis in original). The result, according to the City, is unjust because private
landowners within the boundaries of Ohkay Owingeh have no say in the Ohkay Owingeh
political process, but would be required to pay a significant pertion of the increased rate
under proposed Rate Rider No, 3, Id. at 11-12.

The City of Espancla’s argument is misleading because it suggests that Rate Rider
No. 3 would be assessed by Ohkay Owingeh itself. This is incorrect. Rate Rider No. 3 would
be assessed by JMEC. Ohkay Owingeh's lack of jurisdiction over private claims within the
boundaries of the Pueblo does not foreclose JMEC from assessing Rate Rider No. 3 on all of
its customers located within Pueblo boundaries if it is just and reasonable to do so.

It is just and reasonable fo assess Rate Rider No. 3 on all customers within the
boundaries of Ohkay Owingeh because doing so is fairly based on cost causation. Exhibit B
to the Stipulation demonstrates that distribution facilities within the Pueblo are involved in
serving customers located on the private claims. Mr. Sowell testified that customers
residing on private lands within Ohkay Owingeh boundaries receive benefits from
distribution lines located in proximity to them. 'Tr. Vol. 1 at 41, Additionally, customers
residing on private lands within the Pueble boundaries receive benefits from JMEC’s
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payment of the access charges to Ohkay Owingeh: the right of way payments from JMEC
are deposited into the Pueblo’s general fund and a portion of the general fund is used to
fund governmental services provided to all members of the community, regardless of
whether they are members of the Pueblo. Lujan Direct at 3, These services include health
and wellness services, water and sewer service, schooling, flood protection and
environmental restoraticn, road improvement, and police protection, Id. at 3-8; Tr, Vol. 1
at 69. |

In conclusion, (i) the Stipulation is fair, just and reasonable and in the public
interest; (ii) the Stipulation is in accordance with applicable law; and (iii) the parties and
Staff had notice and an opportunity to be heard on the Stipulation. Accordingly, the
Stipulation should be approved.
IV, Findings of Fact and Conclusions of Law

1. All findings of fact and conclusions of law contained in the Statement of the
Case and Discussion of the Certification of Stipulation are incorporated by reference herein
as Findings of Fact and Conclusions of Law.,

2. JMEC is a public utility as defined in the Public Utility Act.

(]

The Commission has jurisdiction over JMEC and the subject matter of this

case.
4, Reasonable, proper and adequate notice of this case has been given.
5. The Stipulation, filed on April 24, 2012, is fair, just and reasonable and
should be approved.2

? Because ofits length, the Stipulation is notattached to this Certification of Stipulation.
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6. Proposed Rate No, 19 sets forth a fair and reasonable mechanism for JMEG to
recover costs for access to the lands of Native American Governments to operate and
maintain JMEC’s plant and facilities.

7. The rates proposed in Rate Rider Nos, 2 and 3 are just and reasonable and
should be approved. |

8. Proposed Rate No, 19 and Rate Rider Nos, 2 and 3 should become effective as
proposed in the Stipulation.

V. Decretal Paragraphs

A, The Findings of Fact and Conclusions of Law aﬁd the Decretal Paragraphs
contained in the Certification of Stipulation are adopted, approved and ordered by the
Commission.

B. The Stipulation is approved.

C. Proposed Rate No. 19 and Rate Rider Nos. 2 and 3 are approved.

D. Proposed Rate No. 19 and Rate Rider Nos. 2 and 3 shall become effective as
proposed in the Stipulation.

E. Any matter not specifically ruled on during the hearing or in this Final Order
is disposed of consistently with this Final Order.

F. This Order is effective immediately,

G. This Docket is closed.
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Issued at Santa Fe, New Mexico on July 11, 2012.
NEW MEXICO PUBLIC REGULATION COMMISSION

Carolyn R. GHék
Hearing Examiner
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BEFORE THE NEW MEXICO PUBLIC REGULATION COMMISSION

IN'THE MATTER OF JEMEZ MOUNTAINS o
ELECTRIC COOPERATIVE’S ADVICE NOTICE o - Case No, 12-00020-UT
NO. 59
STIPULATION _ _

" Jemies ‘WMotirtains Electric Cooperative, Inc. (IMECH; 'thé'lﬁu}é-b'lbl':'éfzéh-k;):('ﬂf
Owingeh- (‘Ohkay Owingeh"), and the‘Staff of the Ufility Division (“Statpy ofthe
New Mexico Public Regulation Commission (“Cormmission” or “NMPRC™) (éblfgéiEVély' “the
Stipulating Partties"), personally -or through their -autherized represeptatives, jein 1 'this
Stiputation (the “Stipulation”) proposing a full, complete, fair, just, and reasonable
settlement - and resolution of all issues in this case. In consideration of the mutual |

promises, obligations and benefits-contained Herein, the Stipuiating Parties stipulate and

agree:;
PREAMBLE

Through this Stipulation the Stipulating Parties intend to resolve alf- issyues in tﬁis
procéeding by agreeing to (i) basic principles and methodology applicable to the
mechanism established by JMEC's proposed Rate No. 19 ("Réte 19") for recovering costs
incurred by JMEC and assessed by Native American Governments (as defined below) for
rights of way, easements, leaseholds, franchises and sfmi[ar interests (collectively
referred to as “Rights of Way") allowing JMEC access to maintain and opetate its wutility
plant and facilities on lands within the jurisdiction of such Native American Governments:
and (i) the appropriate rates under Revised Rate Rider 2 ("Revised Rate Rider 2"} and

Rate Rider No. 3 (“Rate Rider 3", as described in this Stipulation to recover the costs



incurred and to be incurred by JMEC for access to lands subject to the jurisdiction of
Ohkay Owingeh. For purposes of this Stipulation, the term “Native American Lands” shali
refer generally to lands within the jurisdiction of Native American Governments, including
lands held in trust by the United States of America for the benefit of Native American
Governments, and lands granted or reserved to Native American Governments by treaty

or otherwise and subject to Federal restrictions against alienation or encumbrance.

The Stipulating Parties agree that the intent and result of this Stipulation Is to serve
the public interest by establishing fair, just and reasonable principles, methodology and,
in the case of Revised Rate Rider 2 and Rate Rider 3, rates for the recovery by JMEC
from its customers of the costs incurred by JMEC for access to Native American Lands
for the operation and maintenance of its utility plant and facilities. Resolution on a
stipulated basis of the matters set forth herein will conserve resources and avoid the
uncertainties to all parties inherent in litigation. The agreements set forth in this
Stipulation reflect good faith negotiations, with reasonable “give and take” on issues by all
Stipulatiﬁg Parties, and result in a bargained-for resolution of the entire case in a manner
that fairly benefits the parties, ratepayers, and JMEC.

1. BACKGROUND

11 JMEC's service area includes Native American Lands within the
jurisdictional boundaries of eight Native American Pueblos — the Pueblos of Ohkay
Owingeh, Santa Clara, San ldefonse, Pojoague, Nambe, Santa Ana, Jemez, and Zia —
pius the Jicarilla Apache Nation and the Navajo Nation (collectively referred to as “Native
American Governments”). Except for the Pueblo of Santa Ana, on which JMEC maintains

a distribution line for the limited purpose of providing electric service to the historic Village
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of Tamaya, JMEC maintains utility plant and facilities, including overhead and
underground transmission and distribution lines, substations, and related facilities and
equipment, {collectively referred to as “utility facilities”) on Native American Lands subject
to the jurisdiction of these Native American Governments, including utility facilities that
provide service to customers located on Nativé American Lands, to customers located on
private land within the outer boundaries of Native American Lands, and to customers
located outside the outer boundaries of Native American Lands.

1.2.  In order to operate and maintain its utility facilities on Native Américan
Lands, JMEC must have rights of way or other rights of access and occupancy granted
by the United States of America with the consent and approval of the applicable Native
American Government, Rights of way on Native American Lands are generally governed
by 25 U.S.C. §§ 322-328, and 25 CFR Part 169. In particular, 25 CFR § 168.3(a)
provides: "No right-of-way shall be granted over and across any tribal land, not shall any
permission to survey be issued with respect to any such lands, without the prior written
consent of the tribe.” In addition, 25 CFR § 169.12 provides that, subject to certain
exceptions, “the consideration for any right-of-way granted or renewed under this part 169
shall be not less than but not limited to the fair market value of the rights granted, plus
severance damages, if any, to the remaining estate.”

1.3. If and to the extent JMEC operates utility facilities on Native American
Lands without properly approved Rights of Way, JMEC is exposed to claims by the
affected Native American Governments for trespass, which, in addition to damages, may

include exposure to civil fines and penalties under applicable tribal ordinances, Chkay
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Owingeh, for example, has enacted a Civil Trespass Ordinance imposing civil penalties of
up to $10,000 per day for each trespass violation.

1.4 Subject to approval by the United States, JMEC has concluded agreements
with the Pueblos of Santa Ana and Ohkay Owingeh for Rights of Way for its utility
facilities in place on the Native American Lands of those Native American Governments.
The agreement with Santa Ana involves only the extension of a distribution line providing
service to the historic Village of Tamaya and does not require the payment of other
compensation by JMEC. The agreement with Ohkay Owingeh is the subject of Rate
Rider 2 and Rate Rider 3 and is addressed below in this Stipulation. JMEC represents
that it is or will likely soon be in negotiations with the remaining six pueblos and the
Jicarilla Apache and Navajo nations to obtain Rights of Way for its utility facilities on the
Native American Lands of those Native American Governments and is in the process of
finalizing agreements with the Pueblos of San Ildefonso, Pojoaque and Nambe,

1.8 JUMEC anticipates that the process of negotiating and obtaining federal
approval of Rights of Way on the Native American Lands within its service area may take
several years. During this process, JMEC anticipates that it will likely be paying
compensation to Native American Governments in substantial amounts, as if is currently
paying to Ohkay Owingeh. In order to pay those obligations, JMEC represents that it
needs the ability to recover the costs of the Rights of Way on a timely basis, JMEC is
proposing Rate 19 as a mechanism for timely recovery of right of way costs on Native
American Land on an incremental basis as and when the costs are incurred and for

equitably allocating such costs among its customers through rates.
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2, RATE 18

2.1.  Rate 19 is intended to establish the general framework by which JMEC will
recover costs of Rights of Way on Native American Lands through rate riders filed and
approved in accordance with Rate 19 ("Rate Riders”). As originally proposed by JMEC,
Rate 19 would have recovered all of the costs from customers located within the
jurisdictional boundaries of the Native American Government to which the costs are paid.
The Stipulating Parties acknowledge, however, that Rights of Way on Native American
lL.ands enable JMEC to maintain and cperate ufility facilities that provide service to
customers other than those located on lands within the jurisdictional boundaries of the
particular Native American Government.

2.2.  The Stipulating Parties agree and recommend that the Commission approve
a revised version of Rate 19 (“Revised Rate 19" in the form attached as Exhibit A to this
Stipulation. The changes reflected in Revised Rate 19 include:

(@  For purposes of cost recovety, JMEC will group Rights of Way in two

categories: System Rights of Way will include Rights of Way for facilities which are

necessary for or otherwise predominantly support service to customers located

outside the outer boundaries of the Native American Lands of the applicable Native

American Government. Local Rights of Way will include Rights of Way for facilities

which are necessary for or otherwise predominantly support service 1o Local

Customers located within the outer boundaries of the Native American Lands of the

applicable Native American Government.

{(b)  The total contract cost of the Rights of Way will be aliocated between

System Rights of Way (“System Costs") and Local Rights of Way ("Local Costs")
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based on the ratio of the surface area of the Rights of Way in each category to the
total surface area of all Rights of Way.

(¢)  In addition to the contract costs of the Rights of Way, JMEC will be
permitted to recover direct external costs of negotiating and obtaining approval of
the Rights of Way, including professional and consulting fees, costs of surveys,
appraisals and other studies and reports required for approval and legal and
consulting fees {collectively, “Preliminary Costs”). Except as provided in this
Stipulation or as the Commission may direct in the future, will be allocated entirely
to Local Costs.

(d)  System Costs will be recovered through a rate surcharge (the “System
Surcharge”) applied on a unit of consumption basis to all JMEC customers. The
System Surcharge will be aggregated to reflect the cumulative costs allocated to
System Costs from charges by all Native American Governments and will be
implemented through Revised Rate Rider 2 in the form described below and
attached to this Stipulation as Exhibit D.

(e) Local Costs will be recovered through a rate surcharge (the “Local
Surcharge”) applied on a unit of consumption basis o only those customers
receiving service at locations within the exterior boundaries of the applicable Native
American Government, whether those locations are on Native American Lands or
privately owned lands. The Local Surcharge will thus be specific to each Native
American Government to which the right-of-way compensation is paid. A separate
rate rider will be filed to recover the costs allocated to Local Costs for Rights of

Way on the Native American Lands of each Native American Government.
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2.3.  The System Surcharge and the Local Surcharges will be subject to annual
adjustment and reconciliation. JMEC will maintain balancing accounts for the System
Surcharge and for each Local Surcharge. The revenues collected from the System
Surcharge will be reconciled annually with the System Costs, and each Local Surcharge
will be reconciled annual[yAwith the costs recoverable through the rate rider implementing
that surcharge. Annual adjustments to the System Surcharge and the Local Surcharges
will include provision to refund over collections to and collect under collections from
customers to whom the surcharge applies, which may be through adjustment to the
applicable surcharge for the subsequent year. JMEC will work with Staff to establish filing
dates and formats for the annual reports.

24. The Stipulating Parties acknowledge that approval of Rate 19 in this case
will be subject to the Commission’s right and authority to review and modify Rate 19 in
connection with its review of future Rate Riders filed pursuant to Rate 19 and agree that
reservation of that right and authority should be a condition of approval of Rate 19.
Unless the Commission orders otherwise, however, future changes to Rate 19 should not

affect Rate Riders in effect prior to such changes.

3. RECOVERY OF COSTS OF RIGHTS OF WAY ON OHKAY OWINGEH NATIVE
AMERICAN LANDS

3.1, The Stipulating Parties agres that the map and table attached ag Exhibit B
to this Stipulation reflects a fair, just and reasonable allocation of the Rights of Way
acquired from Qhkay Owingeh between System Rights of Way (shown in blue as
“Category 1" on Exhibit B) and Local Rights of Way (shown in red as "Category 2" on

Exhibit B), and the relative area of the Rights of Way in each category.
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3.2.  The Stipulating Parties further agree that Exhibit C to this Stipulation reflects
a fair, just and reasonable allocation of the costs, including Preliminary Costs, as
expiained in Section 3.3, below, and Initial Interest Expense as defined in Rate 19, for
Rights of Way acquired from Ohkay Owingeh between System Costs and Local Costs;
and a fair just and reasonable calculation of the Local Surcharge and the portion of the
System Surcharge applicable to the costs of those Rights of Way based on the
methodology set forth in Revised Rate 19. Because the costs for year 1 and year 2 will
be paid or payable by the time the surcharges become effective and could therefore
cause the initial surcharges to be significantly larger than the surcharges for subsequent
years, Exhibit C averages the right-of-way costs for the first five years for recovety during
the first four years the surcharges are in effect. Exhibit C also shows the effect of the
resulting Local Surcharge and System Surcharge on the monthly bills of residential
customers consuming 590 kilowatt hours.

3.3. The parties acknowledge that this case will have applicability to the
recovery of right-of-way costs incurred with other Native American Governmenis.
Accordingly, Exhibit C allocates certain Preliminary Costs incurred in connection with the
preparation and filing of this case between System Costs and Local Costs in the same
proportion as nghts of Way are allocated between System Rights of Way and
Preliminary Rights of Way. Following are the Preliminary Costs reflected in Exhibit C
categorized as indicated:

Shared System and Local Costs

Montgomery and Andrews (legal) $ 35,865.88
SGS Engineering (rate development) $ 518160
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Local Costs Only

Transmission & Distribution (BIA surveys) $ 150,810.85
Permits West (right of way assistance) $ 12,823.94
Advanced Subsurface (facilities location) $ 722.25
Kathleen Khar (BIA appraisal) $ 4,500.00
TOTAL $ 209,004.52

The parties further acknowledge that the above listed costs include those incurred
through March 12, 2012 and propose that remaining reasonable regulatory expenses
incurred in this case be reported in the first annual reconciliation reports for Rate Rider 2
and Rate Rider 3, be allocated between System Costs and Local Costs in proportion to
the Rights of Way in each category, and be recovered over the three-year period
following the effective dates of the revised surcharges filed with those reports.

3.4. The Stipulating Parties therefore agree and recommend that the
Commission approve Rate Rider 2 in the form attached as Exhibit D to this Stipulation to
recover the System Costs of the Rights of Way acquired from Ohkay Owingeh and Rate
Rider 3 in the form attached as Exhiblt E to this Stipulation to recover the Local Costs of
those Rights of Way.

4, STIPULATION EFFECT

4.1.  The Stipulating Parties acknowledge and agree that this Stipulation is made
and filed solely in connection with the negotiation, compromise, settlement, and
accommodation among the Stipulating Parties with respect to the issues related to
JMEC's proposed Rate 19 and associated rate riders and resolves all such issues, The
Stipuiating Parties specifically agree that this stipulation has no precedential effect on any
future proceeding, except as otherwise specifically agreed to in this Stipulation, |

STIPULATION
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4.2.  This Stipulation shall not prejudice, bind, or affect any Stipulating Party, or
be viewed as an admission, except to the extent necessary to give effect to or to enforce
the terms of the stipulation or unless otherwise specifically stated herein. It is the
resolution of a unique fact situation, except as otherwise stated herein, and its resolution
is unique to the circumstances presented.

4.3. This Stipulation is subject to the approval of the Commission of the matters
stipulated. The Stipulating Parties agres that they will use their best efforts to obtain
expeditious approval of this Stipulgtion by appropriate final order of the Commission in
this proceeding authorizing Rate 19 and Revised Rate Rider 2 and Rate Rider 3 to
become effective not later than July 31, 2012,

44. This Stipulation assumes the legality and enforceability of the rates,
methodologies and agreements set forth in the Stipulation.  Should any rate,
methodology, or.agreement set forth in this Stipulation be rejected, modified or be directly
or indirectly rendered inoperable by either the commission, a court, or by an act of the
New Mexico Legislature, any Stipulating Party who is a party to this case shall have the
right to withdraw from the Stipulation and declare it void.

48, In the event that the Commission does not approve the Stipulation in its
entirety without modification, the Stipulation shall be voidable by any Stipulating Party.
Stiputating parties shall file a formal statement to void the Stipulation within 30 days of the
Commission's final order herein. In the event this Stipulation is not approved by the
Commission and thereafter implemented, nothing in the Stipulation or negotiations

leading up to its execution shall be construed as an admission of a Stipulating Party's

STIPULATION
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position on any issue and shall not be used or offered into evidence in this or any other
proceeding consistent with the provisions of commission procedural rules.
5.  EXECUTION OF STIPULATION.

The Stipulating Parties may agree to the terms of this Stipulation through the
execution of one or more counterparts or separate signature pages.

DATED this 24th day of April 2012,

MONTGOMERY & ANDREWS, P.A, GALLAGHER & KENNEDY, P.A.

B{_ YAW / \ ;/\\‘ By Authorized by Telephone

Thomas W. Olson Germaine R. Chappelle

Post Office Box 2307 1233 Paseo de Peralta

Santa Fe, NM 87504-2307 Santa Fe, NM 87501

(505) 982-3873 (605) 982.9523
tolson@montand.com Germaine,Chappelle@gknet.com
Attorneys for Jemez Mountains Electric Attorneys for Ohkay Owingeh Pueblo

Cooperative, Inc.

NM PUBLIC REGULATION COMMISSION
Utility Division Staff

Authorized by telephone
Cydney Beadles, Staff Counse!
L.egal Division

PO Box 1269

Santa Fe, NM 87504-1269
(605} 827-4588
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JEMEZ MOUNTAINS ELECTRIC COCOPERATIVE, INC.
ORIGINAL RATE NO. 19

NATIVE AMERICAN ACCESS COST RECOVERY
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EXPLANATION OF RATE SCHEDULE:

Rate No. 19 is established to provide a mechanism for Jemez Mountains Electric
Cooperative, Inc. (“Jemez” or "Cooperative”) to recover costs for access to the lands of
Native American Governments to operate and maintain the Cooperative’s utility plant
and facilities. Access costs for utility plant and facilities that are necessary for or
otherwise predominantly support the Cooperative's entire system will be recovered from
all its customers, while access costs for utility plant and facilities that are necessary for
or otherwise predominantly support service to customers located within the outet
boundaries of Native American lands will be recovered only from such local customers.
Recovery will occur through Rate Riders filed in accordance with this Rate No. 19,

Rate Riders filed in accordance with this Rate No. 19 will consist of separate
charges per kWh per month that are applied to either the Entire Customer Base or to
Local Customers (as those terms are defined below), and will continue each month until
the cost of the access is paid in full. The charge will be shown as a separate line item
on the bills entitled “Rate Rider No. [XX]".

This Rate and the Rate Riders filed under this Rate are intended to collect only
the costs of the access, applicable taxes, fees and charges in accordance with the Tax
Adjustment clause below and certain related costs incurred and are not intended to
increase or decrease the Cooperative's margins. All revenues collected from Rate
Riders will be allocated to their own single accounts to offset the applicable access
expenses paid and any remainder will either be debited or credited to subsequent
payments to the Native American Government for rights of way or returned to the
customers on a per-kWh basis, whichever may be applicable,

DEFINITIONS:

ADVICE NOTICE NO. 60

WAYNE SOWELL, General Manager
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EXPLANATION OF RATE SCHEDULE:

X Rate No. 19 is established fo provide a mechanism for Jemez Mountains Electric
Cooperative, Inc. ("Jemez" or "Cooperative”) to recover costs for access to the lands of
Native American Governments to operate and maintain the Cooperative’s utility plant
and facilities. .Access costs for utility plant and facilities that are necessary for or
“otherwise predominantly support the Cooperative’s entire system will be recovered from
--all its customers, while access costs for utility plant and facilities that are necessary for
or ofherwise predominantly support service to customers located within the outer
+ boundaries of Native American lands will be recovered only from such local customers.
~ Recovery will ocour through Rate Riders filed in accordance with this Rate No. 19.

Rate Riders filed in accordance with this Rate No, 19 will consist of separate
charges per KWh per month that are applied to either the Entire Customer Base or to
Local Customers (as those terms are defined below), and will continue each month until
the cost of the access Is paid in full. The charge will be shown as a separate line item
- on the bills entitled “Rate Rider No. [XXJ.

This Rate and the Rate Riders filed under this Rate are intended to collect only
the costs of the access, applicable taxes, fees and charges in accordance with the Tax
Adjustment clause below and certain related costs incurred and are not intended to
increase or decrease the Cooperative’s margins, All revenues collected from Rate
Riders will be allocated to their own single acoounts to offset the applicable access
expenses paid and any remainder will either be debited or credited to subsequent
payments to the Native American Governmant for rights of way or retumned to the
customers on a per-kWh basis, whichever may be applicable.

ADVICE NOTICE NO. 62
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JEMEZ MOUNTAINS ELECTRIC COOPERATIVE, INC.
ORIGINAL RATE NO. 19

NATIVE AMERICAN ACGESS COST RECOVERY
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DEFINITIONS; (continued)

Local Rights of Way mean Rights of Way for facilities which are necessary for or
otherwise predominantly support service to Loca! Customers located within the outer
boundaries of the Native American Lands of the applicable Native American
Government.

Entire Customer Base means all customers served by the Cooperative, including all
Local Customers.

Initiat Interest Expense means costs of carrying the initial payment to a Native American
Government for Rights of Way from the time of payment until recovery commences
under an applicable Rate Rider and shall be calculated at the Cooperative’s short-term
financing rate in effect on the date the payment is made.

Local Customers means customers of the Cooperative that receive electric service from
the Cooperative at locations within the outer boundaries of the Native American Lands
-of a particular Native American Government, including service locations on the Native
American Lands of the applicable Native American Government and service locations
on private lands located within the outer boundaries of the Native American Lands of
the applicable Native American Government,

Rate Rider means a rate rider filed pi;rsuant to this Rate No. 19 and providing a specific
- surcharge Intended to recover either System Costs or Local Costs allocated to that
specific Rate Rider. '

Rights of Way means rights granted by a Native American Govermnment fo the
Cooperative allowing the Cooperative access to maintain and operate its utility plant
and facilities on the Native American Lands of the Native American Govemment, and
includes rights of way, easements, leaseholds, licenses, franchises and any similar
rights.

ADVICE NOTICE NO. 62

MﬁM e et
WAYNE soyGELL, Géneral Manader




JEMEZ MOUNTAINS ELECTRIC COOPERATIVE, INC.
ORIGINAL RATE NO. 19

NATIVE AMERICAN ACCESS COST RECOVERY
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COST RECOVERY:

As to each Native American Government recovery of Access Costs, Preliminary -
Costs, Initial Interest Expense, and any related fees, charges, and faxes, to the extant
not recovered through the Tax Adjustment clause of this Schedule or otherwise
recovered through the Cooperative's other setvice rates, will be allocated between the
Entire Customer Base and Local Customers based on the methodology described in
this paragraph. Access Costs for a particular Native American Government will be
allocated between System Rights of Way and Local Rights of Way in propertion fo the
surface area of the Rights of Way assigned to each category. System Costs shall be
calculated by multiplying the total Access Costs by the ratio of the surface area of the
System Rights of Way to the total surface area of the Rights of Way obtained from the
applicable Native American Government and, ordered by the Commission, a share of
Preliminary Costs. System Costs shall be recovered from the Entire Customer Base on
a per-kWh basis through Rate Rider No. 2 described below. Local Costs shall be
calculated by multiplying the fotal Access Costs by the ratio of the surface area of the
l.ocal Rights of Way to the total surface area of the Rights of Way obtaihed from the
applicable Native American Government and then adding Preliminary Costs (unless
otherwise ordered by the Commission) and Initidl Interest Expense. Local Costs for a
pariicular Native American Government shall be recovered from the Local Customers
within the outer boundaries of the Native American Lands of that Native. American
Government on a per-kWh basis through a separate Rate Rider.

RATE RIDER NO 2:

System Costs incurred from all Native American Governments shall be
recoverad from the Entire Customer Base urider Rate Rider No. 2 through a single rate
per kWh applicable o all consumption. The rate per kWh shall be modified as
necessary to account for and recover new, increased, or decreased System Costs and
1o address imbalances in the recovery of System Costs. Rate Rider No. 2 is filed with
this Rate No. 19 and sets forth the initial rate per kWh, the procedures and

ADVICE NOTICE NO. 62




JEMEZ MOUNTAINS ELECTRIC COOPERATIVE, INC.
ORIGINAL RATE NO. 19

'NATIVE AMERICAN ACCESS COST RECOVERY
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ADDITIONAL RATE RIDERS FOR L OCAL COSTE: (continued)

o

include provisions for an annual reconciliation and Balancing Account in
substantially the following form:

The Cooperative will file annually with the New Mexico Public Regulation |
Commission, a verified report of the actual Local Costs for the year, kWh
sales, revenue received and the Balancing Account along with a revision
of this Rate Rider for the next coming year. Sales and revenues may be
projected for no more than the last three months of the reporting period to
allow for compliance with notice and protest periods under 17.9.540.

' NMAC, subject to the requirement that all projections be reconciled with
actual sales and revenues in the following annual report.

The first year of revenue collection for the Local Costs does hot include a
Balancing Account. After revenues ate received for the first vear and

. subtracted from the actual Local Costs for the first year, a Balancing
Account will be carried forward into the next year's Local Costs and the
charge per kWh will be updated for the second and subsequent years.

At the end of the recovery period, the Balancing Account