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Office of the County Attorney

To:  Board of County Commissioners
From: Gregory S. Shaffer, County Attorney
Date: June 23, 2017

Re:  Public Hearing and Possible Action on the Following Proposed Ordinances:
(1) Ordinance No. 2017-__, An Ordinance Adopting a County Hold Harmless Gross
Receipts Tax (Concerning the Second One-Eighth Increment of the County Hold
Harmless Gross Receipts Tax); (ii) Ordinance No. 2017-___, An Ordinance
Adopting a County Gross Receipts Tax (Concerning the So-Called Additional One-
Sixteenth of the County Gross Receipts Tax); and (iii) Ordinance No. 2017-__ , An
Ordinance Adopting A County Gross Receipts Tax (Concerning the So-Called
Additional One-Twelfth of the County Gross Receipts Tax).

Issue. After holding a public hearing on the proposed ordinances referenced above, the Board of
County Commissioners (BCC) of Santa Fe County (County) must decide whether to impose:

* The second one-eighth increment of the county hold harmless gross receipts tax; and/or

* The so-called additional increment of the county gross receipts tax, which may be
enacted either at the rate of:

o one-sixteenth percent; or
o one-twelfth percent.

The authority to enact an ordinance imposing the additional increment of the county gross
receipts tax expires on June 30, 2017.

In addition, if the BCC decides to impose any tax, it must decide to what (if any) purpose to
dedicate the resulting revenue.

Finally, if the BCC decides to impose the additional increment of the county gross receipts tax
and not challenge the position of the Taxation and Revenue Department (TRD) at this time, the
BCC must choose whether to subject the ordinance imposing the additional increment of the
county gross receipts tax to positive or negative referendum. (State statute expressly provides
that the “imposition of a county hold harmless gross receipts tax is not subject to referendum.”
Section 7-20E-28(B) NMSA 1978.)

Legal Backeround.

Timeline. At its May 30, 2017, meeting, the BCC held a public hearing on the first two
ordinances referenced above, which would enact different Local Option Gross Receipts Taxes
authorized by the County Local Option Gross Receipts Taxes Act, NMSA 1978, Chapter 7,
Article 20E. Namely, the second one-eighth increment of the county hold harmless gross
receipts tax and the so-called additional one-sixteenth of the county gross receipts tax. The BCC
continued the public hearing and delayed action on those two ordinances until its June 27,2017,
meeting.
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Also at its May 30, 2017, meeting, the BCC authorized County staff to publish title and
general summary of the third ordinance referenced above, which would enact the so-called
additional one-twelfth of the county gross receipts tax.

As used in this memo, the Ordinance Adopting a County Hold Harmless Gross Receipts
Tax is referred to as the “Hold Harmless GRT Ordinance”™; the two ordinances titled “An
Ordinance Adopting a County Gross Receipts Tax” are referred to collectively as the “Additional
County GRT Ordinances™ and individually as the “Additional 1/16" County GRT Ordinance”
and the “Additional 1/12" County GRT Ordinance”. The Hold Harmless GRT Ordinance is
attached as Exhibit A; the Additional 1/16" County GRT Ordinance is attached as Exhibit B; and
the Additional 1/12" County GRT Ordinance is attached as Exhibit C.

Hold Harmless GRT Ordinance. By way of general background, the county hold
harmless gross receipts tax:

* Isnot subject to negative or positive referendum, meaning it is not subject to voter
approval;

e May be used for any County purpose, though the enacting ordinance may dedicate
revenue to specific purposes; and

e May be enacted in increments of one-eighth percent, not to exceed three-eighths percent.

The Hold Harmless GRT Ordinance would enact the second one-eighth increment of the
county hold harmless gross receipts tax authorized by Section 7-20E-28 NMSA 1978.! More
technically, it would impose on any person engaging in business in the County an excise tax
equal to one-eighth of one percent (.125%) of the gross receipts reported or required to be
reported by the person pursuant to the New Mexico Gross Receipts and Compensating Tax Act,
as it now exists or as it may be amended. This amounts to $0.125 on a $100 purchase of taxable
goods or services.

The proposed ordinance would dedicate revenue from the second increment of the county
hold harmless gross receipts tax to:

A. Capital, maintenance, and operating expenditures for the Sheriff’s Office, Fire
Department, Corrections Division, and behavioral health services; and

B. The payment of the principal, interest on, and other costs, including costs of issuance,
related to revenue bonds issued for any purpose.’

With respect to all three draft ordinances, County staff has not, and does not, recommend
limiting use of the revenue generated by the implemented tax as it relates to debt service for

! Section 7-20E-28(A) provides that “[a] tax imposed pursuant to this section shall be imposed by the
enactment of one or more ordinances, each imposing any number of gross receipts tax rate increments,
but the total gross receipts tax rate imposed by all ordinances pursuant to this section shall not exceed an
aggregate rate of three-eighths percent of the gross receipts of a person engaging in business. Counties
may impose increments of one-eighth of one percent.” The BCC enacted the first one-eighth increment
of the county hold harmless gross receipts tax on March 24, 2015, via Ordinance No. 2015-3. The
effective date of that increment was July 1, 2015.

2 The BCC could decide after the public hearing to dedicate revenue to a subset of these purposes or
different purposes, since revenue dedication is a subject of the proposed ordinance upon which the public
could comment. In addition, legal notice for the proposed ordinance specifically stated that the BCC
could adopt the proposed ordinance with changes.
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several reasons. First, revenue bonds are usually issued for significant projects of countywide
importance. Maximum flexibility is desirable, so as to ensure that the BCC can finance such
significant projects. Second, pledging multiple revenue sources may result in lower interest
rates, depending upon market and other conditions. Third, revenue bonds are approved by
ordinance, guaranteeing that the public can weigh in at that time on the proposed financing.

The second increment of the county hold harmless gross receipts tax would be effective
either January 1 or July 1, whichever date occurs first after the expiration of three months from
the date the proposed ordinance is adopted. If the Hold Harmless GRT Ordinance is adopted on
May 30, 2017, this means that the tax would be effective on January 1, 2018.

County GRT Ordinances.

General background. Until June 30, 2017, the BCC has the authority to enact an
ordinance imposing an additional increment of the county gross receipts tax.’ Specifically,
Section 7-20E-9(E) NMSA 1978 provides as follows:

E. Until June 30, 2017, in addition to the increments authorized pursuant to
Subsection A of this section, the majority of the members of the governing body
of a county, except a class A county with a hospital that is operated and
maintained pursuant to a lease or operating agreement with a state educational
institution named in Article 12, Section 11 of the constitution of New Mexico,
may enact an ordinance imposing an excise tax of one-sixteenth percent or one-
twelfth percent of the gross receipts of any person engaging in business in the
county for the privilege of engaging in business in the county.

This additional increment of the county gross receipts tax:

e May be used for any County purpose, though the enacting ordinance may dedicate
revenue to specific purposes;

e May be enacted either at the rate of one-sixteenth percent or one-twelfth percent; and

o Accoiding to TRD’s Tax Policy Office, is subject to optional referendum selection by the
BCC.

Optional referendum selection. Information concerning optional referendum
selection is presented below in question and answer format.

What is optional referendum selection? Tt means that the governing body
gets to choose at the time of enacting an ordinance imposing a gross receipts tax whether to
subject the ordinance to positive or negative referendum. NMSA 1978, § 7-20E-3(A) (“[t]he
governing body of a county imposing a tax or an increment of tax authorized by the County
Local Option Gross Receipts Taxes Act or any other county local option gross receipts tax act

? The additional increment was authorized by Laws 2014, Chapter 79, Section 3. It was authorized so as
to provide counties with a revenue stream to meet the requirement enacted by the same law to “dedicate
to the safety net care pool fund an amount equal to a gross receipts tax rate of one-twelfth percent applied
to the taxable gross receipts reported during the prior fiscal year by persons engaging in business in the
county.” Laws 2014, Chapter 79, Section 16 (Section 27-5-6.2 NMSA 1978). The required dedication to
the state safety net care pool fund was effective beginning in Fiscal Year 2015.

" The County Attorney’s Office disagrees with TRD’s position. We do not believe that the additional
increment of the county gross receipts tax is subject to any referendum requirement.
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that is subject to optional referendum selection shall select, when enacting the ordinance
imposing the tax, one of the following referendum options”™).

What is a positive referendum? It means that an election is required and
that “the ordinance imposing the tax or increment of tax shall not go into effect until after an
election is held and a simple majority of the registered voters of the county voting on the
question votes in favor of imposing the tax or increment of tax.” NMSA 1978, § 7-20E-3(A)(2).

If a positive referendum is selected, when is the election held? “[W]ithin
seventy-five days of the date the ordinance is adopted on the question of imposing the tax or
increment of tax.” Id.

What is a negative referendum? A negative referendum means that there
is no election on the ordinance unless the requisite number of registered voters petition for
one. Specifically, under the negative — or petition — referendum option, an election is only
required to be called when “a petition requesting such an election is filed with the county clerk
within sixty days of enactment of the ordinance by the governing body and the petition has been
signed by a number of registered voters in the county equal to at least five percent of the number
of the voters in the county who were registered to vote in the most recent general
election[.]” NMSA 1978, § 7-20E-3(A)(1)(a).

How long do registered voters have to submit the petition? Sixty days
after enactment of the ordinance. 7d.

How many registered voters must sign the petition? 5% of the number of
the voters in the county who were registered to vote in the most recent general election. /d.

Who verifies that the petition contains the requisite number of
signatures? The County Clerk. NMSA 1978, § 7-20E-3(A)(1)(b) (“the signatures on the
petition requesting an election shall be verified by the county clerk™).

When is the election held? “[Wlithin sixty days after the date the petition
is verified by the county clerk[.]” 7d.

So, if the Board of County Commissioners chose the negative referendum
option and a petition was filed, when would the tax go info effect? It depends upon when the
petition is filed, how long it takes the County Clerk to verify the signatures, and when the
election is held.

Differences between the Additional 1/16™ County GRT Ordinance and Additional
1/12" County GRT Ordinance. The only substantive difference between the two County GRT
Ordinances is the amount of the tax imposed.

The Additional 1/16™ County GRT Ordinance would enact the additional one-sixteenth
of the county gross receipts tax, imposing on any person engaging in business in Santa Fe
County, for the privilege of engaging in business in the County, an excise tax equal to one-
sixteenth of one percent (.0625%) of the gross receipts reported or required to be reported by the
person pursuant to the New Mexico Gross Receipts and Compensating Tax Act as it now exists
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or as it may be amended. This amounts to $0.0625 on a $100 purchase of taxable goods or
services.

The Additional 1/12" County GRT Ordinance would enact the additional one-twelfth of
the county gross receipts tax, imposing on any person engaging in business in Santa Fe County,
for the privilege of engaging in business in the County, an excise tax equal to one-twelfth of one
percent (.0833%) of the gross receipts reported or required to be reported by the person pursuant
to the New Mexico Gross Receipts and Compensating Tax Act as it now exists or as it may be
amended. This amounts to $0.0833 on a $100 purchase of taxable goods or services.

As previously indicated, the BCC may only enact either the Additional 1/16" County
GRT Ordinance or the Additional 1/12" County GRT Ordinance.
Similarities between the Additional 1/16™ County GRT Ordinance and Additional
1/12™ County GRT Ordinance.

Both of the draft County GRT Ordinances would dedicate revenue from the additional
increment of the county gross receipts tax to:

A. [County general purposes or Capital, maintenance, and operating expenditures for the
Sheriff’s Office, Fire Department, Corrections Division, and behavioral health
services]; and

B. The payment of the principal, interest on, and other costs, including costs of issuance,
related to revenue bonds issued for any purpose.

The draft ordinances states that the “[f]inal dedication will be decided after the public hearing on
the proposed ordinance.”

The additional increment of the county gross receipts tax would be either January 1 or
July 1, whichever date occurs first after the expiration of three months from the date this
ordinance is adopted, unless an election is held on the question of approving the ordinance, in
which case the effective date shall be either January 1 or July 1, whichever date occurs first after
the expiration of three months from the date when the results of the election are certified to be in
favor of the ordinance's adoption.

Finally, the draft ordinances state that the BCC selects the petition (or negative)
referendum option provided for in Section 7-20E-3(A)(1) NMSA 1978. Selection of the petition
referendum option is consistent with the BCC’s most recent practice. It is also most consistent
with the County’s legal position with regard to the referendum requirement. Moreover, if
revenue is limited, in whole or in part, to behavioral health services, the electorate has already
opined on that matter at the 2016 general election. Given that, the expense of a special election
should be incurred only if the requisite number of voters demand one by submitting a petition.
Finally, I understand that Colfax County also selected the petition (or negative) referendum
option when it enacted the additional increment of the county gross receipts tax.

Budget Scenarios. County staff has analyzed five budget scenarios based upon discussions to
date, which are attached as Exhibit D. The first assumes that only the additional one-sixteenth of
the county gross receipts tax is enacted; the second assumes that only the additional one-twelve
of the county gross receipts tax is enacted; the third assumes that only the second one-eighth
increment of the county hold harmless gross receipts tax is enacted; the fourth assumes that the
second one-eighth increment of the county hold harmless gross receipts tax and additional one-
sixteenth of the county gross receipts tax is enacted; and the fifth assumes that the second one-
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eighth increment of the county hold harmless gross receipts tax and the additional one-twelfth
increment of the county gross receipts tax is enacted.

It is important to note two things about the budget scenarios. First, the budget scenarios
show the overall impact of the additional, projected revenue from the various tax combinations.
They are not meant to suggest that the revenue generated from a specific tax will necessarily be
used to directly fund the specified positions or expenditures. For example, using some revenue
from one of the taxes to fund existing positions in the Corrections Division would free up general
fund revenue to fund a Senior Services Coordinator, which would work with the Fire Department
and other community health stakeholders to meet various needs of the County’s senior
population. Second, the budget scenarios are not cast in stone, meaning that the specific uses
and impact of the estimated new revenue could change over time based upon actual revenue as
well as changing needs of the County.

Recommendation. Hold the public hearing on the two proposed ordinances and take action to
decide:

e Which (if any) taxes to impose;
e Whether to dedicate revenue from the tax(es) imposed; and
e In the event that the BCC desires to enact an ordinance imposing the additional increment

of the county gross receipts tax, whether to subject the ordinance to positive or negative
referendum.

Exhibits.
A —Hold Harmless GRT Ordinance
B — Additional 1/16™ County GRT Ordinance
C - Additional 1/12"™ County GRT Ordinance
D — Budget Scenarios



SANTA FE COUNTY

ORDINANCE NO. 2017-

AN ORDINANCE
ADOPTING A COUNTY HOLD HARMLESS GROSS RECEIPTS TAX

BE IT ORDAINED BY THE GOVERNING BODY OF SANTA FE COUNTY:

Section 1. Imposition of Tax. There is imposed on any person engaging in business in
Santa Fe County, for the privilege of engaging in business in Santa Fe County, an excise tax
equal to one-eighth of one percent (.125%) of the gross receipts reported or required to be
reported by the person pursuant to the New Mexico Gross Receipts and Compensating Tax Act
as it now exists or as it may be amended. The tax imposed under this ordinance is pursuant to the
County Local Option Gross Receipts Taxes Act as it now exists or as it may be amended and
shall be known as the “county hold harmless gross receipts tax.”

Section 2. General Provisions. This ordinance hereby adopts by reference all
definitions, exemptions and deductions contained in the Gross Receipts and Compensating Tax
Act as it now exists or as it may be amended.

Section 3. Specific Exemptions. No county hold harmless gross receipts tax shall be
imposed on the gross receipts arising from:

A. transporting persons or property for hire by railroad, motor vehicle, air transportation
or any other means from one point within the county to another point outside the county; or

B. direct broadcast satellite services.

Section 4. Dedication. Revenue from the county hold harmless gross receipts tax will be
used for one or more of the purposes listed below:

A. Capital, maintenance, and operating expenditures for the Sheriff’s Office, Fire
Department, Corrections Division, and behavioral health services; and

B. The payment of the principal, interest on, and other costs, including costs of issuance,
related to revenue bonds issued for any purpose.

Section 5. Effective Date. The effective date of the county hold harmless gross receipts
tax shall be either January 1 or July 1, whichever date occurs first after the expiration of three
months from the date this ordinance is adopted.

PASSED, APPROVED, AND ADOPTED BY THE GOVERNING BODY OF SANTA FE
COUNTY THIS 30" DAY OF MAY, 2017.

BOARD OF COUNTY COMMISSIONERS OF SANTA FE COUNTY

Henry P. Roybal, Chairperson

EXHIBIT

Page 1 of 2 ' E




ADDITIONAL ONE-SIXTEENTH OF THE COUNTY GROSS RECEIPTS TAX

SANTA FE COUNTY

ORDINANCE NO. 2017-

AN ORDINANCE
ADOPTING A COUNTY GROSS RECEIPTS TAX

BE IT ORDAINED BY THE GOVERNING BODY OF SANTA FE COUNTY:

Section 1. Imposition of Tax. There is imposed on any person engaging in business in
Santa Fe County, for the privilege of engaging in business in Santa Fe County, af'excisé
equal to one-sixteenth of one percent (.0625%) of the gross receipts reported or reyu
reported by the person pursuant to the New Mexico Gross Receipts and Compensaitigg Tax Act
as it now exists or as it may be amended. The tax imposed under this ordinan;
County Local Option Gross Receipts Taxes Act as it now exists or as it ma
shall be known as the “additional one-sixteenth of the county gross recei

Section 2. General Provisions. This ordinance hereby ad
definitions, exemptions and deductions contained in the Grgf
Act as it now exists or as it may be amended.

A. transporting persons or property for §fire bWyrailroad, motor vehicle, air transportation
or any other means from one point within the county tanother point outside the county; or

B. direct broadcast satellite serviées:

Section 4. Dedication. Re
@ the purposes listed below:

Jpital, maintenance, and operating expenditures for the

ficipal, interest on, and other costs, including costs of issuance,
nds issued for any purpose. '

‘ lgaferendum Option Selected. The governing body of Santa Fe
County hereby selegt he petition referendum option provided for in Section 7-20E-3 (A)(1)

) 6 frective Date. The effective date of the additional one-sixteenth of the
eceipts tax shall be either January 1 or July 1, whichever date occurs first after the
three months from the date this ordinance is adopted, unless an election is held on
the question of approving the ordinance, in which case the effective date shall be either January 1
or July 1, whichever date occurs first after the expiration of three months from the date when the
results of the election are certified to be in favor of the ordinance's adoption.

" Final dedication will be decided after the public hearing on the proposed ordinance and could include
other and different purposes.

* If required by the New Mexico Taxation and Revenue Department, the proposed ordinance will include
the governing body’s selection of one of the two referendum options provided for in Section 7-20E-3(A).

EXHIBIT
Page 1 of 2
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ADDITIONAL ONE-TWELFTH OF THE COUNTY GROSS RECEIPTS TAX

SANTA FE COUNTY

ORDINANCE NO. 2017-

AN ORDINANCE
ADOPTING A COUNTY GROSS RECEIPTS TAX

BE IT ORDAINED BY THE GOVERNING BODY OF SANTA FE COUNTY:

Section 1. Imposition of Tax. There is imposed on any person engaging in b
Santa Fe County, for the privilege of engaging in business in Santa Fe County, a
equal to one-twelfth of one percent (.0833%) of the gross receipts reported or reqQis
reported by the person pursuant to the New Mexico Gross Receipts and Compendhtiijg
as it now exists or as it may be amended. The tax imposed under this ordinan pursysnt to the
County Local Option Gross Receipts Taxes Act as it now exists or as it mayf
shall be known as the "additional one-twelfth of the county gross recei

erence all
ompensating Tax

Section 2. General Provisions. This ordinance hereby ad@y
definitions, exemptions and deductions contained in the Gr
Act as it now exists or as it may be amended.

Section 3. Specific Exemptions. No additional one-t o the county gross receipts

tax shall be imposed on the gross receipts arising

A. transporting persons or property for §fire bWrailroad, motor vehicle, air transportation
or any other means from one point within the county t§another point outside the county; or

B. direct broadcast satellite servide

*fge. irom thésadditional one-twelfth of the county gross
0! the purposes listed below:

Jital, maintenance, and operating expenditures for the

B. The paygment of the gincipal, interest on, and other costs, including costs of issuance,
\ revenu@bonds issued for any purpose. '

Referendum Option Selected. The governing body of Santa Fe
petition referendum option provided for in Section 7-20E-3 (A1)

; % 6 Effective Date. The effective date of the additional one-twelfth of the county
gross Ieggiptg/tax shall be either January 1 or July 1, whichever date occurs first after the
expiration of three months from the date this ordinance is adopted, unless an election is held on
the question of approving the ordinance, in which case the effective date shall be either January 1

' Final dedication will be decided after the public hearing on the proposed ordinance and could include
other and different purposes.

*If required by the New Mexico Taxation and Revenue Department, the proposed ordinance will include
the governing body’s selection of one of the two referendum options provided for in Section 7-20E-3(A).

EXHIBIT
Page 1 of 2
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