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MEMORANDUM

DATE: October 31, 2018

TO: Board of County Commissioners
FROM: Bill Taylor, Procurement Manager, CPO
VIA: Katherine Miller, County Manager

Michael K. Kelley, Public Works Director
Phillip (PJ) Montano, Projects Division Director
Stephanie S. Clarke, Finance Director

ITEM AND ISSUE: BCC Meeting November 13, 2018

1.) Request Approval of Change Order.No. 3 to Construction Services Agreement No.
2017-0281-PW/KE between Santa Fe County and KIMO Constructors, Inc. in the
Amount of $§614,462.37, Exclusive of GRT for the Santa Fe River Greenway, Section
“A” and Authorizing the County Manager to Sign the Purchase Order.

2.) Request Approval of Contract Amendment No. 5 to Professional Services Agreement
No. 2016-0173-PW/BT between Santa Fe County and Weston Solutions, Inc. in the
Amount of $100,040.00, Exclusive of GRT for the Santa Fe River Greenway, Section

“A” Authorizing the County Manager to Sign the Purchase Order. (Bill Taylor,
LPurchasing Division and Phillip Montano, Projects Division)

SUMMARY: o

1.) Additional construction services in the amount of $585,675.58 excluding NMGRT are, requlred
to repair the damages that occurred to the Santa Fe River Greenway project between Frenchy’s
Field and Siler Road during the July 23, 2018 flood. Also, $28,786.79 is needed for the final
Over/Under Change Order to close out the original construction project. The total amount for
the Change Order is $614,462.37, exclusive of NMGRT.

A prior change order to Construction Services Agreement No. 2017-0281-PW/KE increased the
original Agreement amount from $3,766,014.50 to $3,783,569.68. Approval of Change Order No.
3 in the amount of $614,462.37 will increase the total contract amount to $4,398,032.05.

2.) The County and the Engineer have identified additional engineering costs for preparation of a
Damage Assessment and Cost Estimate for flood damages, Construction Oversight of the damage
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repairs on an as needed basis and to close out the project, for a total amount of $100,040.00,
exclusive of NM GRT.

Prior change orders to Professional Services Agreement No. 2016-0173-PW/BT have increased
Weston’s Agreement amount from $55,193.00 to $207,342.00. Approval of Contraci Amendment
No. 5 in the amount of $100,040.00 will increase the total contract amount to $307,382.00.

BACKGROUND:

1.} In November 2017, the Board approved Santa Fe County Public Works to enter into
Construction Services Agreement No. 2017-0281-PW/KE with KIMO Constructors in the amount
of $3,766,014.50 to provide Construction Services for the Santa Fe River Greenway, Section “A”
from Frenchy’s Field to Siler Road. The change orders to the Agreement are as follows:

Change Order No. 1 $ 17,555.18 — Quantity adjustment to Bid items

Change Order No. 2 Term Extension- No increase to Compensation

Previous Contract Amt. $3,783,569.68

Change Order No. 3 $ 614,462.37 — Additional construction services for flood
damage repairs

Total Contract Amount $4,398,032.05, exclusive NM GRT

The project was 99% constructed until the July flood occurred. Change Order No. 3 is the cost of
construction services for restoring the project to pre-flood condition to be conveyed to the City.
Included in this Change order is an increase of $28,786.79 to cover the Over/Unders that resulted
from the initial project completion before the flood.

2.) In April 2016, the Board approved Santa Fe County Public Works to enter into Professional
Services Agreement No. 2016-0173-PW/BT with Weston Solutions, Inc. in the amount of
$55,193.00 to provide Professional Engineering Services for the Santa Fe River Greenway, Section
“A” from Frenchy’s Field to Siler Road. The Agreement was then amended as follows:

Amend No. | $ 10,620.00 Additional Design Updates

Amend No. 2 $108,358.00  Add Construction Oversight Services

Amend No. 3 $ 33,171.00 Modify Plans to Incorporate Value Engineering
Amend No, 4 5 0.00 2 year Extension

Contract Amount  $ 207,342.00

Amend No. 5 $ 100,040.00

Total Contract Amt. $307,382.00 exclusive NM GRT

No Increase to Term is Necessary

Amendment No. 5 is to pay for the preparation of a Damage Assessment & Cost Estimate for flood
damages ($11,530.00) and Construction Oversight as needed for the damage repairs ($27,680.00).
Since the project is to be conveyed to the City, staff recommends having some level of engineering
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oversight during construction to add another level of accountability. The amendment will also
replenish the funding used during construction for services to address unforeseen field conditions
and a longer construction schedule than anticipated by the engineers ($60,830.00). This should be
the last amendment needed for Weston Solutions to satisfy their contract and close out the project.

ACTION REQUESTED:

The Purchasing Division and the Public Works Department are requesting BCC approval of Change
Order No. 3 to Construction Services Agreement No. 2017-0281-PW/KE between Santa Fe County
and KIMO Constructors, Inc. in the amount of $614,462.37, exclusive of GRT and approval of
Contract Amendment No. 5 to Professional Services Agreement No. 2016-0173-PW/BT between
Santa Fe County and Weston Solutions, Inc. in the amount of $100,040.00, exclusive of GRT for
the Santa Fe River Greenway, Section “A” from Frenchy’s Field to Siler Road and request signature
authority be granted for the County Manager to sign the Purchase Orders and execute the Change
Order and Contract Amendment.
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Change Order No. 3 Agreement No. 2017-0281-PW/KE

EXHIBIT 1

CHANGE ORDER

PROJECT: Santa Fe River Greenway Project, Frenchy’s Field to Siler Road
CONTRACTOR: KIMO Constructors, Inc.

CHANGE ORDER NO: 3

ARCHITECT/ENGINEER: Weston Solutions, Inc.

PROJECT NO: 2017-0281-PW/KE

Contractor Telephone: 505-452-7271

Contractor e-mail: lucas@kimonm.com
ENGINEER’S/ARCHITECT'S PROJECT NO: 13688.005.001

CHANGE ORDER JUSTIFICATION

This Change Order is necessary to compensate the Contractor, Kimo Constructors, Inc., for
construction services to repair damage caused by the July 23, 2018 flood and restore the project to
its pre-flood completed state. A small portion of the cost in this Change Order is for the final over
and under reconciliation of bid item quantities before the flood damage occurred.

The Contractor is directed to make the following changes in this Contract: :

Restore the project to its pre-flood conditions according to the original 100% Construction
Drawings prepared by Weston Solutions, Inc. and dated February 13, 2018 and as amended by
subsequent Field Directives and Change Order #1. This includes bui is not limited to rebuilding
damaged boulder deflectors and grade control structures, re-grading the channel and slope,
replanting vegetation, repairing the swale and trail shoulder and repairing damaged drainage
features.

NOT VALID UNTIL SIGNED BY BOTH THE COUNTY AND THE ARCHITECT/ENGINEER.
Signature of the Contractor indicates his agreement herewith, including any adjustment in the
Contract Sum or Contract Time.

The Original Contract Sum: - $3,766,014.50
Net change by previously authorized Change Orders: - $17,555.18

The Contract Sum prior to this Change Order was: $3.783,569.68
The Contract Sum will be increased

by this Change Order No. 3 in the amount of $ 614,462.37

The new contract Sum including this Change Order will be $4.308 ¢




Change Order No. 3 Agreement No. 2017-0281-PW/KE

The Contract Time has been increased in Change Order No. to . 365 days. o
The date of Substantial Completion as of the date of Change Order No. 2 is: March:30; 2019.

CHANGE ORDER SIGNATURE PAGE
APPROVED
SANTA FE COUNTY
By:

Arnmna Hansen, Chair
Santa Fe County Board of County Commissioners

Afttestation:

By: Date: _
QGeraldine Salazar, Santa Fe County Clerk

Approved as to form:

By: Date:
R. Bruce Frederick
County Attomey

Finance Department:

By: Date:
Stephanie S. Clarke
Finance Director

CONTRACTOR By: Date:
Title:
ARCHITECT/ENGINEER By: Date:

Title:




Change Order No. 2 Agreement No. 2017-0281-PW/KE

EXHIBITI

CHANGE ORDER

PROJECT: Santa Fe River Greenway Project, Frenchy’s Field to Siler Road
CONTRACTOR: KIMO Constructors, Inc.

CHANGE ORDER NO: 2

ARCHITECT/ENGINEER: Weston Solutions, Inc.

PROJECT NO: 2017-0281-PW/KE

Contractor Telephone: 505-452-7271

Contractor e-mail: lucas@kimonm.com
ENGINEER’S/ARCHITECT'S PROJECT NO: 13688.005.001

CHANGE ORDER JUSTIFICATION

The Change Order is necessary to provide a one year extension on the term of KIMO Contractors
Inc., Contract No. 2017-0281-PW/KE to allow the Contractor to complete the flood damage
repairs and Project Close-Out Services. The Contractor is currently contracted to complete
construction on the project by November 17, 2018 followed by a 1 year warranty period at which
time there will be a final inspection with the County.

The Contractor is directed to make the following changes in this Contract:
Increase the term of Agreement No. 2017-028 1-PW/KE by 12 months for a term extension from
November 3, 2018 to November 3, 2019.

NOT VALID UNTIL SIGNED BY BOTH THE COUNTY AND THE ARCHITECT/ ENGINEER

Contract Sum or Contract Time.

The date of Substantial Completion as of the date of this Change Order is: }

The Contract amount is not increased by this Change Order No. 2.

The Contract Time will be increased by

CHANGE ORDER SIGNATURE PAGE



Change Order No.

2 Agreement No. 2017-0281-PW/KE

APPROVED
SANTA FE COUNTY By: Date:
Approved as to form:
By: Date:
R. Bruce Frederick
County Attorney
Finance Department:
By: Date:
Stephanie S. Clarke
Finance Director
CONTRACTOR Bw: Date:
Title:
ARCHITECT/ENGINEER By: Date: L

Title:




Agreement No. 2617028 1-PW/KE

EXHIBITI
CHANGE ORBER

PROJECT: Santa Fe River Gresaway Project
CONTRACTOR: KIMO Constructors, Inc.,
CHANGE ORDER NO: 01
ARCHITECT/ENGINEER: Weston Solutions, Inc,
PROJECT NO: 2017-0281-PW/KE

Contractor Telephone: 505-452-7271
Contractor Email, lucas@kimonm.com
ENGINEER'WARCHITECT'S PROJECT NO: 13682.605.001

CHANGE ORDER JUSTIFICATION (Provide definitive reason for proposed change order.)

Basad on field conditions, additional items are necessary for construction and ouantities for #ems
sriginatly listed in the contrart have changed. Several itars In the original contract have been
remuved or are needed in reduced quantities, white other kems, including uncassified excavatian,
hauling and disposing, grout, boulder deflectar and bank protection, and boulder sills will need 1o
exceed alfowabie quantities. This change order is intended to move budget from Items no ionger
needed to Items that wil exceed origloal plan gquantities o minimize the total Inerease inthe
Contract Sum.

You are directed to make the following changes in thig Contract: (Provide a detailed deseription
of the Scope of Work.)

Adjust required ftam quantities 2 shown in the attzched tables.

NOT VALID UNTIL SIGNED BY BOTH THE COUNTY AND THE ARCHITECT/
ENCINEER, Signaturc of the Contractor indicates agreement herewith, including any adjustment
in the Contract Sum or Coniract Time.

The Original Contract Sum: $3,766,014.50
Net change by previously authorized Change Orders: $o.00
The Contract Sum prioy to this Change Order: $3,766,014.50

Contract Sumwill b {increascdilecreased/unchanged by this change orderin $17,555.18
the smount of

The new Contrsct Sum inchuding this Change Ocder; $3,783,569.68
The Contract Time will be increased/decrensed/Gnchan ged by O days




Agresment WNo, 201 7-0281-PW/KE

CHANGE ORDER SIGNATURE PAGE

APPROVED T
'~ ‘\-’“"\ -
E
SANTA FE COUNTY By: »ffsww Ciducn {1 dre Dued 75 Y
_ Katherine Miiler &
County Mansger
Approved as to form: e
Ey%w ?ﬁ%’/ ws&i f/; 45‘5’{.,//} s Dates THpS
yﬁ »&33 et Wﬁ.@&&&cﬁ:‘/ j
County Atiorney
e
Finagce Departrnent; : 5"{ e ; 7
By meﬂ Date: ??)2 é %
Finsnce Birector
CONTRACTOR Date: 47341
ARCHBITECT/ENGINEER Date: IV

Title: zﬁf’#g eciq %ﬁmé{’
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ARTICLE 2
THE WORK

21 THE WORK

The Contractor shall perform all the Work required by the Contract Documents for the
ollowing:

The project is to restore an approximate 1 mile length of the Santa e River (Section “A”™) to its
original historic and natural condition by the removal of unwanted debris, grading, boulder
placements, and installation of native vegetation. The project will also include the construction
of approximately 1.1 miles of a 10 foot wide, multi-modal, trail and pedestrian crossing.

Section “A" is that portion of the Santa Fe River between Frenchy’s Field and Siler Bridge in
Santa Fe, NM, approximately | mile in length. The restoration work of Section “A” will include,
but is not limited to removal of wasted construction debris, crushed vehicles and other unwanted
debris, grading of the channel bed and side slopes, installation of grouted and ungrouted large
boulder structures for grade contrel and erosion control, and installation of native vegetation. A
limited number of concrete siabs from on-site debris piles will be collected and subsequently
- installed as side-channel erosion control structures. The installation of large boulders will
require manipulation and placement with heavy equipment in a craftsman-like manner. A
Shoterete bank protection, segmental retaining walls and willow wattles are included in this
project. The comprehensive re-vegetation plan includes transplanted willows and cottonwoods.
The multimoda! trail will be built on the north side of the river for the entire length of the project
area or section.

ARTICLE 3
EFFECTIVE DATE, TIME OF COMMENCEMENT, SUBSTANTIAL COMPLETION
AND AMENDMENTS

3.1 EFFECTIVE DATE

The Effective Date of this Agreement is the date of signature by the County.

3.2 TIME OF COMMENCEMENT

The work to be performed under this Contract shall be commenced no lnter than ten (1)

consecutive calendar days after the date of written Notice to Proceed issved by the County,
hereto attached as Exhibit H.

3.3 SUBSTANTIAL COMPLETION

The Contractor shall achieve Substantial Completion of the entire work no luter than 365
calendar days from the date of the Notice to Proceed, except as hereafter extended by valid
written Change Order, A Certificate of Substantial Completion, uttached hereto as Exhibit J, will
be issued by the County to the Contractor, as adjusted by any Change Order, attached hereto as
Exhibit L
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3 4 TIME FOR CGMPLETION AND LIQUIDA’I’ED DAMAGES

Should the Contmctor nealect refuse or otherw1se fali to cnmplate the Work w1th1n the time

spec;i‘ ed in this Article, the Contractor agrees that quuldated Damages in the umount of $750. U()_ .

 shall be ussessed per each ca[endar day that expxres after the date of substantlai complatlon, ,
x ad_]usted by any chancre order Lmd _until 3

It is hereby _nderstood and 1 m ually agreed, hv and between the. Contractar and the
o 'County, that the date. of bemnmnc and Ihe tame 1or compietlon __ds specmed 1n the _

o @lumntermpted!y at such rat of progress as
* the time specified. It is- expressly understood a _ :
i Contmctor and the County, that the time for the completmn of the wnrk dec,cnbed'

X -:-'The amoun_t 15.' ﬁ?;ed and aorec:d upon by and between the Contractor-and the County a

""-"-'::'_because of -1h' m'r 'tlcab

E -;:_- 'It is agreed that v time is of‘ the essence of each dl‘]d evary pm"tion of this contract and of
o the 5pec1f1catmns whe,rem a deﬁmte ancl cermm Eeneth of nme 1s ﬁxﬁd for the:_

| ot the Contracmr" mcludmﬂ-but not reatncted 10, acm of God or of {he publlc

- enemy, acls of the County, acts of .morher contructor in the pertormdnce ofa -

'_ulydfe

-herem is s 3 reasonable t:me for_ the_ co_mpletnon ot the same takma mto cons:deratmn_. '
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contract with the County, fires, floods, epidemies, quarantine restrictions,
strikes, freight embargoes, and sevete weather;

3. To any delays of subcontractors or suppliers occasioned by any of the causes
specified in subsections above.

. Provided further, that the Contractor shall, within ten calendar days from the
beginning of such delay, unless the County shall grant a further period of time prior o
the date of final setilement of the contract, notify the County in writing of the causes
of the delay, who shall ascertain the facts and extent of lhe delay and notify the
Contractor within a reasonable time of its decision in the matter.

35 AMENDMENTS

This Agreement may be amended by muitual agreement by both parties upon issuance of a
Change Order by the County to the Coniractor.  Any such amendment shall be in accordance
with Paragraph 10 (Amendments - Change Orders} of the General Conditions. Unless otherwise
agreed to by the parties, an amendment shall not affect any outstanding Purchase Order(s) issued
by the County prior to the effective date of the amendment.

ARTICLE 4
CONTRACT SUM
4.1 COMPENSATION
The County shall pay the Contractor in current funds for the performance of the Work, subject to

additions and deductions by Change Order as provided in the Contract Documents, an agreed upon
Coatract Sum of $3.766.014.50, exclusive of New Mexico gross receipis tax.

42 CONTRACTSUM
The Contract sum is determined as follows:
Buse Bid: %3.766,014.30
Tolal Centract Suns: $3.766,014.50, exclusive of
NM grt
ARTICLE S
PROGRESS PAYMENTS
5.1 PROGRESS PAYMENTS
Based upon an Application for Payment submiited to the County by the Contractor and
Certificates for Payment issued by the County, the County shall make progress payments on

account of the Contract sum to the Contractor as provided in the Contract documents for the
period ending the last day of the month as follows:




o No latar lh.m ’31 bum__
: n-;'Appiimtmn for Payment'_ ‘one hundred ‘percent (100%):

: Ameement No ”Dl? 0281 PW/KE
ess days toiiowmc recelpt by the: County of an undlsputed
f the. portion of the Contract

S Sum properly ‘allocable to 1ab0r. mdtermls and’ equip 'ént mcorpomtad in the Work

When makmg payments the County, Contructor or subcontractor_shal! nnt remm
. withhold, hold back or in any other manner not pay a 500
- performad Fer addttlonal mfonnation regardl g

. u::lass mml or hand delwcry--wzt m’ twe
‘ 5_request for . 16

7' '.'All nmtenai and wcark cnvercd by pamal payment% .made 5hdli thereupon become the' -
,.'_j__sole pro erty ot th "C i 15 :

nd ‘one; hundred per{:em“

7 .!{)D%) of .the~ portlo ‘of the - Contract Sum properiy
of:able to: ma{err

d equipment. smtably storéd atthe r-some other Iocation

,aﬂreed upon, in wmmg for the. penod covered by the ‘Application for Payment less
“the aggregate of previous payments made by the County, less such amounts as the

. Architect/ Engineer shall determine Far all lncomplate Work and unsettlcd claims as
- promded in the Contract D ' '

7-’78 3, NMSA 1978)

o Countys rzght to wuhhold certam umounts and makt: appllcatmn thereat The
_ _’Con{mctor agrees {hat 1t wnli mdemmfy and holcl the Cmmty harmless from all Cidlms .

m‘ ermi men, and turmsher of machmery und ,pd 3 thereof'. equ:pmen{.

___;md : .11[ , qupphes -

unty

o rnay attebhavma served wrmen riot:ce on the c;mcl Contr:" tbr éuher pdy' npaud blllq NS

unpmd compensatlon asum ot maney deemed re.nonably sufﬁcnent 10 pay any and - :
- all such lawttil chums until satismctory awdence is furnished th.,tt all llabllltles have RN
7 been fully- discharged whereupon payment to the Contractor shail be resumed; in
i dccardance wnth lhe terms of thls contmct but in no event shall the provrslons of this
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sentence be construed to impose any obligations upon the County to either the
Contractor or its Surety. [n paying any unpaid bilis of the Contractor, the County
shall be deemed the agent of the Contractor, and any payment so made by the County
shall be considered as a payment made under the contract by the County to the
Contractor and the County shall not be liable to the Contractor for any such payments
made in good faith.

 ARTICLE 6
FINAL PAYMENT

6.1 FINAL PAYMENT

The entire unpaid balance of the Contract Sum, shall be paid by the County to the Contractor
within 30 calendar days afier notification of the County by the Architect/Enginecer that ail
incomplete and unacceptable work that was noted during the Substantial Completion Inspection
and listed on the attachment to the Certificate of Substantial Completion has been comrected, and
provided the Contract has been fully performed and a final Certificate for Payment has been
issued by the Architect/Engineer. In addition, the Contractor shali provide to the County a
certified statement of Release of Liens and Consent of Surety.

6.2 ACCEPTANCE OF FINAL PAYMENT CONTITUTES RELEASE

The acceptunce by the Contractor of final payment shall be and shall operate as a release to the
County of all ciaims and all lHability to the Contractor for all things done or furnished in
connection with this work and for every act and neglect of the County and others relating to or
arising out of this work, No payment, however, final or otherwise, shall operate to release the
Contractor or its sureties from any obligations under this contract or the Performance and
Payment Bond.

IN WITNESS WHEREOF, the parties have duly executed this Agreement as of the date first
written above.

SANTA FE COUNTY

‘ “rl! 1-!

Duate

anta Fe County Munager

I




Approved as to form:

Gregcxry S Shaffer '
Santa Fe County Attorney

Finance Department;

& f#?m)a_;ﬁo

Fm;mce Dlrector

CON’_[‘RACT’OR:N B

Sumatuw

LD&#"\S Lvagza )

Print Name

V1ce PTE_;*}}F;EM/ _

Print Title

OB
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Date
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GENERAL CONDITIONS
TO AGREEMENT BETWEEN SANTA FE COUNTY
AND KIMO CONSTRUCTORS, INC.
FOR CONSTRUCTION SERVICES

1.0 DEFINITIONS

The foliowing terms as used in this contract are respectively defined as follows:

1.1

Application for Payment Contractor's writien request for payment for completed portions of
the work and, for materinls delivered or stored and properly labeled for the
respective project.

1.2 Change Order A written document between the County and the Contractor signed by the

14

1.5

1‘6

1.7

1.8

1.9

County and the Contractor authonzing a change in the work or an adjustment in the
contract sum or the contract time. A change order may be signed by the
Architect/Engineer, provided they have written authority from the County for such
procedure and that a copy of such written authority is furnished to the Contractor
upon request. The contract sum znd the contract {ime may be changed only by
change order. A change order may be in the form of additional compensation or
time: or less compensation or time known as a Deduction {from the contract) the
amount deducted from the contract sum by change order.

Cafendar Day Ench and every Day shown on the calendar, beginning and ending at
midnight.

Contraer Period The elupsed number of working days or calenduar days from the specified
date of commencing work to the specified date of completion, as specified in the
conract.

Comtractor is aperson, firm or corporation with whom the contract is entered into with the
County,

Construction Documents All drawings, specifications and addenda associated with a
specific construction project.

Construction Schedule A schedule in form satisfuctory to the County, showing the
proposed dates of commencement and completion of euch of the various
subdivisions of work required under the contract docoments and the asticipated
amount of each monthly payment that will become due the Contracter in
accordance with the progress schedule.

Day The word “day” means a calendar day of 24 hours measured from midnight to the next
- midnight.

Labor und Material Payment Bond A written form of security from a surety (bonding)
company to the County, on behaff of an acceptable prime Contractor or
subcontractor, guaraniceimng payment to the County in the event the Contractor fails
to pay for all labor, materials, equipment, or services in accordunce with the
contract, {see Performance Bond and Surety Bond).
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By,
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1 11 Lump- Smrz Bid A 51nala entry amotint to cover dll Iubor eqmpment matemls services, and
mferheadfuncl proht for comple:tmg the construcnon of 7 a varlety of” unspecmed '

' 'mem‘ A payment from the ounty:to the C trucmr-delerrmned by Cdl{.‘-lllﬂlmf’ = "

1he. dufference between the 'completed w_ork anci_ ‘nmt'

ior Paymeut

1 19 Se; vices' Includes SeerCf:b peﬂﬁrmed- woth manshlp and;,materlal fumlshed er\utihzed m o

the pertormdnce of services,

wuh lhe Contractor
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Unit Price Contract A written contract wherein the County agrees to pay the Contractor a
specified amount of money for each anit of work successfully completed as set
forth in the contract.

Unir Prices A predetermined price for a measurement or quantity of woik to be performed
within a specific contract. The designated unit price would include all labor
materials, equipment or services associated with the measurement or quantity
established.

Working Day means every day except Saturday, Sunday and holidays recognized by Santa
Fe County. Based on a review of weather that may adversely affect the Contractor’s
ability to effectively prosecute the Work, and the actual Work performed by the
Contractor, the Architect or Engineer will determine (between the end of the day
and noon of the next day) if the County will charge a Working Day. If the
Contractor was able to effectively prosecute Work on a critical path item for six (6)
or more hours on a Saturday, Sunday or County-recognized Hodiday, the Architect
or Engineer may charge a Working Day.

Work on {at) the project is work to be performed at the location of the project, including
the transportation of materials and suppiies to or from the [ocation of the project by
employees of the Contractor and any subcontractor.

CONTRACT AND CONTRACT DCCUMENTS

Entire Agreement. This Agreement represents the entire contract between the parties and,
except as otherwise provided herein, may not be amended, changed, modified, or altered
without the written consent of the parties hercto. This Agreement incorporates all of the
conditions, agreements, and understandings between the parties concerning the subject
matter of this Agreement, and all such conditions, undersiandings, and agreements have
been merged iato this written Agreement. No prior condition, agreement, or
understanding, verbal or otherwise, of the parties or their agents shall be valid or
enforcenble unless incorporated in this written Agreement.

Relationship of Comtract Documents. The Contract Documents are complementary, and
any requirement of one Contract Docoment shall be as binding as if required by all.

Conflicting Conditions. Any provisions in any of the Contract Documents which may be in
conflict or inconsistent with any of the paragraphs in these General Conditions shall be
void to the extent of such conflict or inconsistency.

PLANS, SPECIFICATIONS AND ADDENDA

The plans, specifications ond addenda, hereinafter enumerated in Adicle | of the
Agreement between County snd Contractor for Constrection shall form part of this
Contract and the provisions thereof shall be as binding upon the parties bereto us if they
were herein fully set forth. The tubles of contents, titles, headings, running headlines and
murginal notes contained herein and in said documents are solely to facilitate reference to
varions provisions of the Contract Documents and in no way affect or limit the
interpretation of the provisions o which they refer.

18]y -
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persons 'perfcirmmg labor

on the pro;ect under thls contract, furnishing matermls in: connﬂctxon with this contract and

- allof Contractor s requlremems as specmed in the contrnct doc' menis “The Payment Bgnd
5% Shdll Temair ; : -the d

the Performance o1 .Payment
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fmrerchangeable Terms. For purposes of all provisions within this Agreemeni and all
attachments hereto, the terms “Agreement” und “Contract” shall have the same meaning
and shatl be interchangeable.

COMPLIANCE WITH APPLICABLE LAW, CHOICE OF LAW

This Agreement shall be governaed exclusively by the provisions hereof and by the laws of
the State of New Mexico and applicable ordinances of Santa Fe County.

In performing its obligations hereunder, ihe Contractor shall comply with all applicable
laws, ordinances, and regulations, including Santa Fe County Ordinance 2014-1
(Establishing a Living Wage).

Mininusm Wage Rates. The Contractor, all subcontractors and sub-subcontractors warrants
and agree to comply with all applicable provisions of the Mew Mexico Public Works
Minimum Wage Act as outlined in the Bid Documents. Wage rates are not applicable to
projects costing less than $60,000.

This Agreament shall be construed in accerdance with the substantive laws of the State of
New Mexico, without regard to its choice of law rules. Contractor and the County agree
that the exclusive forum for any litigation between them arising cut of or related to this
Agreement shall be federal and state district courts of New Mexico.

Pursuant to 13-1-191, NMSA 1978, reference is hereby made to the criminal laws of New
Mexico, including §30-14-1, §30-24-2, and §30-41-1 through 3 NMSA 1978, which
prohibit bribes, kickbacks, and gratuities, violation of which constitutes a felony. Further,
the Procurement Code, 13-1-28 through 13-1-199 NMSA 1978, imposes civil and eriminal
penaltiss for its violation.

New Mexico Tort Cluims Act. By entering into this Agreement, neither party shall be
responsible for liability incurred as a result of the other party’s scts or omissions in
connection with this Agreement, Any tability incurred in connection with this Agreement
is subject to the immunities and limitations of the New Mexico Tost Claims Act, Sections
4i-4-1, et seq., NMSA 1978, The County and its “public employees”™ as defined in the New
Mexico Tort Claims Act, do not waive sovercign immunity, do not waive any defense and
do not waive any limitation of lability pursuant to law. No provision in this Agreement
modifies or waives any provision of the New Mexico Tort Claims Act.

Provision Required by Law Deemed Insersed. Each and every provision of law and clause
required by law to be inserted in this contract shall be deemed to be inserted herein and the
contract shall be reud and enforced as though it were included herein, and if through
mistake or otherwise any such provision is not inserted, or is not correctly inserted, then
upon the application of either party ihe contract shall forihwith be physically amended to
make such insertion ar correction.

EFFECTIVE DATE AND TERM

This Agreement shail, upon due execution by all parties, become effective in accordance
with the Agreement Between County and Contractor for Construction, Article 3 - Effective
Duate, Time of Commencement and Substantial Completion. This Agreement shall not
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Agreestnt No, 201 7-0281-PW/KE

APPROPRIATIONS AND AUTHORIZATIONS

This Agreement is contingent upon sufficient appropriations and authorizations being made
for performance of this Agreement by the Santa Fe County Board of County
Commissioners and/or, if state funds are involved, the New Mexico State Legislature. f
sufficient appropriations and authorizations are not made in this or future fiscal years, this
Agreement shall terminate upon written notice by the County to the Contractor. Such
termination shall be without penalty to the County, and the County shall have no duty 1o
reimburse the Contracior for expenditures made in the performance of this Agreement.
The County is expressly not committed to expenditure of any funds until such time as they
are programmed, budgeted, encumbered and approved for expenditure by the County. The
County's decision as to whether sufficient appropriations and authorizations have been
made for the fulfillment of this Agreement shall be final and not subject to challenge by the
Contractor in any way or forum, including a lawsuit,

AMENDMENTS - CHANGE ORDERS

Contract Documents may be amended by a Change Order, hereto attached as Exhibit I to
allow for additions, deletions, and revision as specified in Article 2 “The Work” of the
Agreement between Santa Fe County and the Confractor or to amend the terms and
conditions by a Change Order.

INDEMNIFICATION

The Contractor shall defend, indemnify, and hold harmless the County and its elected
officials, agents, and cmployees from any losses, labilities, damages, demands, suits,
causes of action, judgments, costs or expenses (mch.ldmB but not limited to court costs and
atiomeys” fees) resuliing from or direcily or indirectly arising out of the Contractor’s
performance or non-performance of its obligations under this Agreement, including but not
limited to the Contractor's breach of any representation or warranty made herein.

The Ceniractor agrees that the County shall have the right to control and participate in the
defense of any such demand, suit, or cause of action concerning m'iiters that relate to the
County and that such suit witl not be settled without the County's conisent, such consent can
not to be unreasonably withheld. If a conflict exists between the interests of the County
and the Contractor in such demand, suit, or cause of action, the County may retain its own
counsel to represent the County’s interest.

The Coniractor’s obligations under this section shall not be limited by the provisions of any
insurance policy the Contractor is required 1o nintain under this Agreement,

AGGRIEVEMENT PRGCEDURE DURING CONTRACT ADMINISTRATION

Any claims, disputes, or other matters in question between the Contractor and the County,
except those which have been waived by the making or acceptance of final payment as
provided in Paragraph 6.2 of the Agreement Between Santa Fe County and Contractor for
Construction. shall be presented in the form of a written request accompanied by
supporting data to the Architect/Engineer for formal decision, with a copy to the other
party. Such formal decision of the Architect/Engineer is binding upon the Contractor and
the Owner uniess either or both notify each other and the Architect/Engineer in writing
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14.5

14.6

14.7

4.8

Agrectnem No, 2017-0381-PW/KE

General Conditions. The Contractor shall submit evidence of insurance as is required
herein. Policies of insurance shail be writlen by companies authorized to wrile such
insurance in New Mexico.

General Liabilitv Insurance, Including Automobile, The Contractor shall procure and
maintain during the life of this Agreement a comprehensive general liability and
aviomobile insurance policy with liability limits in amounis not less than $1,000,000.00
combined single limits of Hability for bodily injury, including death, and property damage
for any one occurrence. Said policies of insnrance shall include coverage for all operations
performed for the County by the Contractor; coverage for the use of all owned, non-owned,
hired automobiles, vehicles and other equipment, both on and off work; and contractual
linbility coverage under which this Agreement is an insured contract. The Santa Fe County
shall be a named additional insured on the policy.

Subcontractor's Public Liability and Property Damage Insurance and Vehicle Liability
Insurance. The Contractor shall require euch of s subcontractors to procure and to
maintain during the life of #s subconiruct,” Subcontractor’s Public Liability and Property
Damage Insurance and Vehicle Liability Insarance of the type and in the amounts specified
in 14.4 above.

Workers' Compensation Insurance. The Contractor shall comply with the provisions of the
Workers’ Compensation Act, 52-1-1 1o 52-1-70 NMSA 1978. The Contractor shall procure
and shall maintain during the life of this contract Workmen's Compensation Insurance as
required by applicable State law for all of its employees 1o be engaged in work at the site of
the project under this Contract and, in case of any such work sublet, the Contractor shali
require the subcontractor similarly to provide Workmen's Compensation Insurance for all
of the latter’s employees to be engaged in such work unless such employees are covered by
the protection afforded by the Contractor's Workmen'’s Compensation Insurance. In case
any class of employees engaged in bazardous work on the project under this contract is nol
protected under the Workmen's Compensation law, the Contractor shall provide and shall
cause each subcontractor to provide adequate employer's liability insurance for the
protection of such of its employees as are not otherwise protected.

Scope of Insurance and Special Hazards. The insurance require under subparagraphs 14.4
angd 14.5 hereof shall provide adeguate protection for the Contractor and his subcontractors,
respectively, against damage claims which may arise from operations under this Contract,
whether such operations be by the insured or by anyone directly or indirectly employed by
hWim and, also against any of the special hazards which may be encountered in the
performance of this Coniruct,

Builder's Risk Insurance (Fire and Extended Coverage). Until the project is completed and
accepted by the County, the County, or Contractor at the County's option is required to
muintain Builder's Risk Insurance (fire and extended coverage) on a 100 percent completed
vajue basis on the insurable portion of the project for the benefit of the County, the
Contractor, subcontractors as their interests may appear. The Contractor shall not include
any costs for Builder's Risk Insurance (fire and extended coverage) premiums during
construction unless the Contractor is required to provide such insurance; however, this
provision shall not release the Contractor from its obligation io complete, according to
plans and specifications, the project covered by the contract, and the Coniractor and his
Surety shall be obligated to full performance of the Contractor’s undertaking,
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